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CURRENT TOPICS 


Laws of Divorce 

INCREASING public anxiety about the state of our marriage 
laws is reflected in an article by Mr. Ropert 5. W. POLLARD 
in the Contemporary Review of January, 1951. Mr. Pollard, 
besides being a well known solicitor and chairman of a 
magistrates’ matrimonial court, is also chairman of the 
Marriage Law Reform Society, which numbers among its 
sponsors Mr. GERALD GARDINER, K.C., Mr. J. MIDDLETON 
Murry, BERTRAND RusSELL, Mr. OLAF STAPLEDON and 
Professor GLANVILLE WILLIAMS. The article states that the 
remarks of Lord Gorell in Dodd v. Dodd (1906, P. 189 
about the injurious social consequences of separation are as 
valid to-day as when they were first uttered, and quotes 
DENNING, L.J., in Hosegood v. Hosegood (The Times, 25th March 
1950), to the effect that it might be a good thing if the court 
could grant a divorce after long years of separation, even if 
the separation was originally by agreement or for some 
cause short of cruelty. The annual number of magistrates’ 
orders rose from 10,538 in 1939 to 25,400 in 1946 and was 
down to 16,951 in 1949. The article examines a number of 
other anomalies in the law and suggests that a Royal 
Commission be appointed to review, inter alta, ‘‘ whether the 
law against marriage on death or divorce with relations by 
affinity should continue to operate and if so to what extent ; 
the repeal of the bar on divorce within the first three years 
of marriage ; the desirability of abolishing or modifying the 
rule that a petitioner’s own adultery or desertion may be a 
bar to divorce ; the other bars to divorce and especially the 
law of collusion: . . . whether refusal of sexual intercourse 
and imprisonment should be considered as desertion ; whether 
the existing matrimonial offences should be redefined and 
extended; . . . the question of providing for divorce by either 
party after a specified number of years’ de facto separation 
on the lines of the Western Australia law; and if the office 
of King’s Proctor serves any useful purpose.” 


Central Land Board: Rule (3) and Claims Against the 
£300m. 

In a Press notice issued on 19th February the Central 
Land Board refer to the statement of the Chancellor of the 
Exchequer in Parliament on 15th December, 1950 (94 Sov. J. 
857), that he had authorised the Central Land Board to 
value certain claims made under Pt. VI of the Town and 
Country Planning Act, 1947, and under the corresponding 
provisions of the Scottish Act, on the basis of disregarding 
one of the provisions of r. (3) of the Rules set out in s. 2 
of the Acquisition of Land (Assessment of Compensation) 
Act, 1919; and that if potential claimants, who omitted to 
put in claims within the time limit because they were of the 
opinion that the application of r. (3) would render a claim 
fruitless, notified the Board, their cases would be carefully 
recorded for such consideration as it might be decided to 
give them at a future date. The notice states that owners 
who notify the Board in this way will, if the Board consider 
that their case is one referred to in the Chancellor’s state- 
ment, receive two copies of an adapted Form S.1, one of which 
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is to be completed and returned within three months of 
receipt. The forms will be endorsed to the effect that they 
are issued for record purposes and do not constitute claims 
on the £300m. The Board’s letter accompanying the forms 
will give guidance as to how they should be completed, and 
will make it clear that no information can yet be given on 


the treatment of tl 


1ese Cases. 


Proposed New Cheque Form 

AN article by Mr. J. MILNES HOLDEN in the January issue 
of the Modern Law Review submits that some safer means of 
payment than the present-day form of cheque can and should 
be introduced. The type of order which, it is suggested, 
would meet the needs of the majority of business men would 
be printed: “ Pay only.”” On the reverse would be a 
form of receipt worded: “ Received from the drawer the 
amount specified on the face hereof.” The instrument 
would be crossed and would also have on its face the words : 
“This order is Nor TRANSFERABLE and can be collected 
The receipt on the reverse requires 
Problems arising out of the introduc- 


only through a banker. 
the payee’s signature.” 
tion of a new instrument such as this, which would have to 
be solved by legislation, are, it is stated: (1) the paying banker 
ought to be fully protected against the risks of claims for 
conversion ; (2) the need for the precaution taken by bankers 
of obtaining indemnities against possible loss arising from the 
receipt signature not being recognised as an indorsement 
might be abolished ; (3) stamp duty on all receipts could be 
abolished and the duty on cheques raised to fourpence ; 
(4) the historical verdict that open cheques are outside the 
ambit of s. 82 of the Bills of Exchange Act, 1882, protecting 
the collecting banker should be_ rectified. The writer 
examines the practical difficulties, including the possibility 


that a payee has no banking account. He suggests that there 


Costs 





THERE are a few remaining points to be cleared up in 
connection with legal aid costs, and we will deal with them 
now. 

In the first place, there is the question of security, and this 
matter has already been the subject of an application to the 
court. It will be recalled that under the Poor Persons 
procedure an order for security for costs was made in an 
appropriate case, but that it was the practice to limit the 
amount of the security ordered to costs on the Poor Persons 
., to the amount of the disbursements. Under the 
legal aid procedure it is contemplated by the Legal Aid and 
Advice Act, 1949, that an assisted person may reasonably be 
called upon to provide some sort of security for his opponent's 
costs, and this arises from the fact that under s. 1 (7) (0) 
provision is specifically made that the rights of other parties 
to the proceedings shall not be prejudiced by the fact that 
one of the parties is an assisted person. Accordingly, 
s. 12 (2) (6) states that the Lord Chancellor may make 
regulations as to the cases in which, and the extent to which, 
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a person receiving legal aid may be required to give security 
for costs. 

So far no regulations have been made with regard to this 
question of security to be provided by the assisted person, 
so that prima facie it would appear that an assisted person is 
in the same position as any other litigant so far as liability 
to give security is concerned. The possibility of such 
regulations being made is there, but none have been made. 
The point came before the Court of Appeal in the recent case 
of Conway v. George Wimpey & Co., Ltd. [1951] 1 All E.R. 56; 


SOLICITORS’ 


JOURNAL February 24, 1951 


are few payees who have no account with a joint stock bank, 
the post office savings bank, a trustee savings bank, or a 
co-operative society. Many legal practitioners might consider 
this not to be a highly realistic view. The real obstacle to 
amending legislation may well be, not parliamentary 7is 
inerti@ as the writer suggests, but the harsh fact of modern 
penury. 
Recent Decisions 

In Cre Hodgson, on 12th February (The Times, 
13th February), the Court of Appeal (SOMERVELL, SINGLETON 
and DENNING, L.J J.) held that, notwithstanding that a county 
court judge had held that suitable alternative accommodation 
had been offered and was available, they could not interfere 
with th ercise of the learned judge’s discretion in refusing 
an order for possession on the ground that it would be 
unreasonable to make an order where the plaintiff's motive 
Was pecuniary gain and the decision as to suitability was a 
The court held that the judge must 
consider the effect of his order on each party, and in another 
case the fact that the landlord’s purpose was pecuniary gain 
might be construed in the landlord’s favour. 


knife-edge ’’ one. 


In Wrottesley v. Regent Street Florida Restaurant, Ltd., 
on 13th February (The Times, 14th February), a Divisional 
Court (the Lorp CHIEF JUSTICE, HUMPHREYS, HILBERYy, 
PritcHARD and Devin, JJ.) held that an employer had 
committed an offence against s. 9 (2) of the Catering Wages 
\ct, 1943, where he paid waiters less than the statutory 
minimum remuneration, notwithstanding that with the share 
of the tips the weekly amount received by the waiter exceeded 
the statutory minimum, because on a proper construction of 
the word ‘‘ remuneration’”’ in the Act it meant wages paid 
by the employer, and did not include tips, which in fact 
never became the property of the employer. 


THE LEGAL AID SCHEME—IV 


94 SOL. LE 823. In that case an orde: had been made on 
6th November, 1950, that unless security for costs was 
provided by the plaintiff the proceedings should be remitted 
to the county court. On 16th November an emergency 
certilicat hereof 
did not come to the attention of his solicitors until 
20th November, on which date the time within which the 
security ordered on 6th November was to be furnished had 


was granted to the plaintiff, but notice 


expired. 

The Court of Appeal unanimously decided that the order 
for security should be discharged, although, as Cohen, L.J., 
pointed out, there was a distinction between the Poor Persons 
procedure and the legal aid scheme inasmuch as it was clearly 
contemplated by s. 1 (7) (6) that in certain circumstances the 
assisted person would be liable to pay to the other party 
any costs that might be awarded te him. 

It is implied from the title of the Act that the legal aid 
scheme is designed to do something more than merely provid 
assistance in 
aspect of the matter is dealt with by ss. 5 and 7 of the Act, 
Section 5 provid: S 


legal proceedings before the courts, and this 
neither of which is, however, yet in force. 
for the giving of legal aid in taking steps to assert or dispute a 
claim where the question of taking, defending or being a 
party to proceedings before a court or tribunal does not 
arise, or has not yet arisen, but if it did arise the proceedings 
would be such that legal aid could be given in connection 
therewith. Thus, if, when the section has come into force, 
there is a dispute between two parties, then there is nothing 
to prevent one or both of the parties applying for legal aid in 
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connection with the dispute, provided the dispute is one 


which, if proceedings were taken, would be a proper subject 
for such aid. 

The Third Schedule to the Act contains provisions for the 
taxation of costs of proceedings in the House of Lords, the 
Supreme Courts and the county courts, whilst para. 2 (4) of 
the Schedule states that ‘‘ the sums allowed to a solicitor in 
any other case shall be such as may be determined in the 
prescribed manner.”’ Clearly, where advice has been given 
of the nature contemplated by s. 5, supra, this would 
constitute one of the ‘‘ any other ”’ cases to which para. 2 (4), 
supra, refers. No guidance is given in the Act as to the 
manner in which the remuneration of the assisting solicitor 
is to be determined, but on referring to para. 18 (1) of the 
General Regulations, 1950, it will be found that provision 
is there made which will enable the solicitor to apply to the 
Area Committee for a payment to himself and counsel (if 
any) in respect of work done in cases where the retainer is 
determined before proceedings have been commenced. 
sub-paragraph (2) of para. 18 then goes on to state that in 
such a case the Area Committee shall authorise such payment 
as may be, in their opinion, fair for the work actually and 
reasonably done on behalf of the assisted person. 

It follows, therefore, in cases where advice is given before 
any proceedings have been commenced, that the solicitor’s 
and counsel’s remuneration will be determined not by a taxing 
master, but by the Area Committee, and the authority of the 
latter to assess the costs of the solicitor will extend also to 
his costs involved in negotiating with the other party’s 
solicitors for a settlement of the dispute before action 
brought. There is no provision for any appeal from the 
Area Committee's determination on the question of solicitors’ 
remuneration in the circumstances named. This may be 
regarded as a little hard on the solicitor, but no doubt the 
matter will »vork out equitably in practice. 

Section 7 of the Act makes provision for thie giving of 
advice to persons in England and Wales and to members of 
the forces wherever they may be situated, but this section is 
not of general interest, because it contemplates that such 
advice will be given by solicitors employed whole- or part- 
time for the purpose. 

Civil aid certificates may either be revoked or discharged 
by the Area Committees. If they are revoked, then they are 
revoked ab initio, whilst a discharge will operate only from 
the date of discharge. In either case, however, the assisting 
solicitor and counsel will remain unaffected, so far as the 
payment out of the legal aid fund of their costs and fees is 
concerned, but where the certificate has been revoked the 
solicitor becomes entitled to recover from the assisted person 
the difference between his full solicitor and own client costs 
and the amount payable out of the fund. What is due to the 
solicitor out of the fund will be paid to him irrespective of 
whether the fund recovers anything from the assisted person. 

As soon as the solicitor receives notice under para. 11 (5) 
that an assisted person’s certificate has been revoked or 
discharged, he will, if proceedings have been commenced, 
make up and lodge his bill for taxation under the provisions 
of the Third Schedule, or, if proceedings have not been 
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commenced, then he will apply to the Area Committee under 
para. 18 (1), supra, requesting them to fix a sum as fair 
remuneration for the work actually and reasonably performed, 
and in making the application the solicitor would, no doubt, 
deem it expedient to render a gross sum bill of costs containing 
only sufficient details to guide the Area Committee in arriving 
at their determination. 

That disposes of most of the points that are likely to arise 
in connection with costs in legal aid cases, but there is one 
matter to which we must revert. We dealt in an earlier article 
with the position that arose in connection with an award of 
costs in an assisted case where the unsuccessful party raised 
a contention that, since the successful party was an assisted 
person and would therefore not himself be liable for any 
costs, then he would not be entitled to recover costs from the 
opposite party. This argument did not find favour with the 
court, and the unsuccessful party’s contention was dismissed 
(see Daley v. Diggers, Ltd., and Another |1951}1 All E.R. 116). 

A correspondent has suggested that this decision is contrary 
to the established principles already laid down in the courts, 
and he refers to the observations made in the case of Adams 
v. London Motor Builders [1921] 1 K.B. 495. It cannot be 
agreed that there is any divergence from established principles, 
and, in any case, the decision in the recent case was given 
in accordance with s. 1 (7) (b) of the Legal Aid and Advice 
Act, 1949. 

The case of Adams v. London Motor Builders was, in fact, 
an ‘‘ assisted case’ inasmuch as the successful plaintiff was 
a member of a trade union, and one of the benefits that he 
was entitled to receive as a result of his membership was free 
legal aid and advice in approved cases. An old-established 
principle that costs are awarded as an indemnity was upheld, 
but the Court of Appeal unanimously found (Younger, L.J., 
with a certain amount of hesitation) that in that particular 
case the successful party, that is, the trade union member, 
was not, by agreement or otherwise, rendered immune from 
the liability to pay his solicitor’s costs, although it was very 
unlikely that he would be called upon to do so, and, 
accordingly, he was held to be entitled to recover costs from 
the unsuccessful defendant. 

In the case of Daley v. Diggers, Ltd., supra, quite apart 
from the statutory directions contained in s. 1 (7) (0), supra, 
the facts are much the same. As we have seen, a certificate 
granted to an assisted person under the Aet may be revoked 
or discharged, and if it is revoked, then the revocation is 
effective ab initio. It is true the assisting solicitor is not 
prejudiced, so far as his costs are concerned, because these 
are guaranteed by the legal aid fund (see para. 12 (3) () of 
the General Regulations, 1950) ; but in such a case The Law 
Society is merely acting, as regards costs, in a sense as the 
assisted person’s agent, for by sub-para. (5) of para. 12, supra, 
not only may The Law Society recover from the person whose 
certificate is revoked the sum which it pays the solicitor 
under sub-para. (3) (0), supra, but the solicitor himself is 
also authorised to recover from that person the differenc 
between the amount paid to him out of the fund, and the 
full amount of his solicitor and own client costs (see above). 

i ee Re 





Mr. Eric BELLINGHAM, O.B.E., administrative and legal officer 
to the Hemel Hempstead Development Corporation, has been 
appointed Director-General of the Coal Utilisation Joint Council, 

The Town Clerk of Reading, Mr. G. F. DarLow, O.B.E., has 
been appointed a member of the Advisory Council on the 
Relationship between Employment in the Services and Civilian 
Life. 

Mr. J. E. EpMiNson, solicitor, of Reading, has been elected to 
the Council of the Reading Chamber of Commerce. 


Mr. R. Y. Norris, whohas practised as a solicitor in Peterborough 
since 1909, has retired. Now for the first time in sixty-seven years 
there is no member of his family practising in the city. His 
brother, Mr. A. G. Norris, is Assistant Public Trustee. 

Alderman Rap Cyrit Yates, solicitor, has been nominated 
Lord Mayor Designate of Birmingham for Festival of Britain 
year. 

Mr. J. B. Burrouaus, solicitor, of Bristol, was married on 
3rd February to Miss Myra Constance, of Keynsham. 
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LIABILITY OF REALTY TO MEET LEGACIES 


[He actual decision in Re Ridley {1950} Ch. 415 turned on the 
construction of a peculiarly worded and arranged will, but 
‘very reported decision of a case involving the consideration 
f the difficult provisions relating to the order of administra- 
tion of assets has something to teach the practitioner, however 
inlikely a repetition of the circumstances which led to the 
decision may be. 

The structure as well as the wording of the will in this case 
were out of the ordinary. After appointing executors and 
making substantial specific bequests free of duty, the testatrix 
disposed of her realty by cl. 6 in the following terms: “ I give 
free of all death duties all my real estate which includes 
Manmead, Covert and Maperton and my advowsons”’ to X. 
Chen after giving a number of pecuniary legacies, amounting 
in all to a sum of about £30,000, some of them free of duty, the 
testatrix concluded her will by giving, by cl. 8 of the will, the 
residue of her property to X. 

After the testatrix’s death it was found that if the pecuniary 
legacies (which as a matter of construction included the 
amount of the duties on the realty which was given free of 
duty by cl. 6 of the will) were payable wholly out of personalty, 
they would have to abate, since by reason of the large amounts 
payable in death duties the personalty was insufficient to 
provide for (a) the specific bequests, (+) the pecuniary legacies, 
(c) the duties on both personalty and realty and (d) the 
funeral and testamentary expenses (other than duties) 
and debts of the testatrix. It was therefore argued for the 
pecuniary legatees that the duties on the personalty (which 
are testamentary expenses: see Ke Owers [1941) Ch. 17) 
fell rateably on both the personalty and the realty. 

This argument proceeded by steps. First, it was said that 
the gift of realty in cl. 6 was a true residuary gift. Secondly, 
it was said that as this gift was a residuary gift, the real estate 
therein referred to was property which was “ included by a 
general description in a residuary gift ’’ within para. 2 of 
Pt. Il of Sched. I to the Administration of Estates Act, 1925, 
which, in conjunction with s. 34 (3) of the Act, provides that 
the property applicable towards the discharge of the funeral, 
testamentary and administrative expenses, debts and liabilities 
of a deceased person dying solvent shall, after property 
undisposed of by the will (para. 1), be “ property of the 
deceased not specifically devised or bequeathed but included 
(either by a specific or general description) in a residuary gift, 
subject to the retention out of such property of a fund sufficient 
to meet any pecuniary legacies.’’ Lastly, it was implicit in 
this argument that the statutory order of application of 
issets had not in this case been varied by the will within the 
meaning of s. 34 (3), which provides that this order is applicable 
‘subject to the provisions, if any, contained in the will.” 

On the assumption that this argument was right, the result 
would have been startling. The testatrix had, by cl. 6, 
directed that the gift of realtv therein contained should be 
free of duties, but if that gift was, in fact, a residuary gift, 
the property included in the gift would have ranked pari passu 
with the residuary personalty disposed of by cl. 8, and on that 
footing the mixed realty and personalty disposed of by 
ll. 6 and 8 of the will would have been applicable (i) for the 
provision thereout of a fund sufficient to meet the pecuniary 
legacies (including, as has been seen, the duty on the realty), 
ind (ii) for payment of, inter alia, the testatrix’s testamentary 

expenses, which, as has also been seen, would have included 
the death duties payable on the personalty. 


Harman, J., refused to accept this argument. In his view 


s. 34 (3) of the Act did not apply to this case because there was 
a sufficient indication in the will that the testatrix did not 
intend it to apply so far as the realty was concerned. In his 
judgment a will which gave the realty by a general devise of 
the kind contained in cl. 6, which was not on the face of it 
residuary, and which expressly threw the duty payable in 
respect of the realty on to the personalty, which was then 
followed by a clause giving legacies and finally by what was 
obviously a true residuary clause, showed an intention that 
the legacies and the expenses mentioned in s. 34 (3) should not 
fall on the realty until the personalty was exhausted. Thie 
inevitable result of the way in which the testatrix had made het 
will was to show an intention to vary the statutory order. 
Alternatively, the learned judge held, as a matter of 
construction, that the gift in cl. 6 of the will was not a true 
residuary gift. In this he followed, or applied, a dictum 
in Re Rowe 1941) Ch. 343, in which the relevant gift was: 
“I devise all my real estate and bequeath all the residue of 
my personal estate ’’ to X, and in which the question arose 
whether certain legacies were payable exclusively out of tlie 
personal estate (which was insufficient) or out of the personal 
property and the real estate. The actual decision was that, as 
the testator had not given the residue of his real and person il 
estate in one mass, the real estate was not chargeable with thie 
legacies (this was the law before 1926, and it was held that thu 
Act of 1925 had not changed it); but in his judgment 
Farwell, J., construed the gift of realty in that case not as 
part of the residue, but as a specific devise to the named 
person, the residue which was given being the residue of thie 
The present case, as Harman, J., observed, 
was @ fortiort, since in the earlier case the devise of realty was 


personal estate. 


contained in the same sentence as the gift of personalt) 

whereas in the present case the gifts of realty and personalt 
were in separate Clauses, with an intervening clause containing 
a gift of legacies. But however that might be, if the gift in 
cl. 6 in the present case was not a gift of residue, the realty 
comprised therein could not be available for the payment of 
any part of the duty on the personalty under s. 34 (3) and 
para. 2 of Pt. IL of the Schedule, since para. 2 in terms includes 
within itself property included in a residuary gift. 

So much for the actual decision in this case, which, althoug! 
largely dependent on the peculiar provisions of the will, serves 
to show (as Re Anstead 1943, Ch. 161 also showed) how thi 
Schedule to the Act of 1925 is intended to work. But that 1s 
not quite all that there is to be said. 

In the course of his judgment Harman, J., read s. 34 (3 
and observed (at p. 419) that “‘ it has been decided, and is not 
now disputed, that that has nothing to do with legacies.” 
This observation was not in any way necessary to the decision 
in this case, since it was admitted that on the peculiar form ot 
the will the pecuniary legacies could only be payable out of th 
personalty and that the realty was not charged with them. 
Nevertheless, this dictum may be misleading. It is apparently 
a reference to Re Beaumont’s Will Trusts |1950) Ch. 462, 
in which it was held, as an essential part of the decision, that 
s. 34 (3) had nothing to do with legacies ; but readers of m\ 
article on that case, at p. 24, ante, will recall that the decision 
in Re Beaumont’s Will Trusts on the applicability or otherwis: 
of s. 34 (3) to legacies is hardly reconcilable with that of tlu 
Court of Appeal in Re Worthington [1933) Ch. 771. The dictum 
in the present case that “ it is not now disputed ” that s. 34 (3) 
has no bearing on legacies should, therefore, in my respectful 
opinion, be treated with caution. “ABC” 
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LANDLORD’S NOTICE TO QUIT SERVED ON PREMISES 


In spite of the vast amount of authority available on the 
law relating to service of notices to quit (when not regulated 
by statute or the terms of the tenancy), the practitioner may 
still not feel too happy when his guidance is sought in certain 
circumstances, sometimes not very unusual ones either. 
The sort of thing I have in mind is this: a landlord wants 
notice to quit to be served on his tenant, and this has to be 
done, say, within the next twenty-four hours. His adviser 
may suggest the ordinary post; registered post; or that 
someone be sent round to the demised premises. The snags 
which might, or should, occur to him are as follows. 

There is authority for the proposition that a letter will 
be presumed to have been delivered in the ordinary course 
of post (Gresham House Estate Co. v. Rossa Grande Gold 
Mining Co. [1870] W.N. 119). But the main issue in that 
case appears to have been whether the notice was delivered 
in time; it was held that this must be presumed, and also 
that it had been received by the person to whom it was 
addressed; the premises were an office ; it was not suggested 
that there was no one there to receive it or that the person 
whose function it was to open letters had omitted to discharge 
that function. If such suggestions had been made, however, 
the landlords would have been able to rely on Papillon v. 
Brunton (1860), 5 H. & N. 518, in which a tenant proved 
that notice to quit given by him had been delivered by the 
postman at the landlord’s agent’s office on the evening of 
the last possible day, i.e., between 6 and 7 p.m. ; the landlord 
then proved that the agent had left when the letter arrived, 
and did not see it till the following morning ; but the jury 
found that someone ought to have been there to receive it 
when it was delivered, and on this finding the tenant 
succeeded. 

While these two cases show that service may be valid 
though no human being sees the notice within the vital 
period, the words italicised show that their scope is limited. 
So if the practitioner is consulted about determining the 
tenancy of a dwelling-house he must, as far as those authorities 
are any guide, tell his client that ordinary post is not a 
100 per cent. safe mode of service. 

As to registered post, even if the ‘“‘ Acknowledge receipt ” 
method be used and the missive tendered to the tenant, the 
shrewdness of the addressee may, if he has reason to suspect 
and not to desire its contents, overcome his curiosity. 
Something of the sort happened in Van Grutten v. Trevenen 
(1902] 2 K.B. 82 (C.A.); but in that case the provisions 
of the Agricultural Holdings Act, 1883, s. 28, availed the 
landlord, it being held that the ‘‘ by sending it through the 
post in a registered letter addressed to him there ”’ (see now 
Agricultural Holdings Act, 1948, s. 92 (1): “ . or sent to 
him by post in a registered letter ’’) had been complied with. 
But for that, the landlord could not have proved service ; 
indeed, he would be in a worse position for that purpose 
than if he had used the ordinary post ; for a postman unable 
to obtain a signature on a receipt for a registered postal 
packet takes it away, though he may leave a-notice of his 
own telling the intended recipient how to get it. 

This brings me to the third suggestion, that of sending 
someone round. This may prove more effective if the tenant 
is there and his attention can be drawn to the document, 
though he may refuse to touch or to read it ; notice to quit 
can, it may be recalled, be given verbally (Doe d. Macartney 
v. Crick (1805), 5 Esp. 196). Also, if though the tenant is 
out someone else is there, there is a fair chance of service 


being valid; that is to say, agency and authority to accept 
the notice will be readily presumed if the recipient be the wife 
or the servant of the tenant (Tanham v. Nicholson (1872), 
L.R. 5 H.L. 561), and even if there is no such authority 
receipt by the tenant may be inferred (Jones d. Griffith v. 
Marsh (1791), 4 T.R. 464: notice handed and explained 
to maidservant). But again success cannot be guaranteed ; 
nowadays it is quite common for callers to find no one at 
home and no servants employed—can’t a tenant take a 
holiday ?—in which case leaving the notice on the premises 
will not have the desired effect, as the plaintiff landlord found 
in Hogg v. Brooks (1885), 15 Q.B.D. 256 (C.A.). It is true 
that an option to determine was the instrument concerned 
in that case, and that it expressly said “ by delivering to 
the tenant, his executors, administrators or assigns, six 
calendar months’ notice in writing of their intention.”” But in 
Doe d. Buross v. Lucas (1804), 5 Esp. 153, N.P., the leaving 
of a landlord’s notice to quit at the home of the deceased 
tenant, occupied by his widow, was held, in the absence of 
evidence that she had seen it, to be ineffective ; and though 
the later decision in Alford v. Vickery (1842), Car. & M. 280, 
N.P., shows that such a notice pushed under the door will 
suffice if the landlord can prove that it came into the tenant’s 
hands before the period commenced, such evidence is unlikely 
to be available in the circumstances which I have visualised, i.e., 
if the tenant and all his household were in fact, and remained, 
“out ’’ or “‘away.’”’ True, in the course of his judgment in 
Jones d. Griffiths v. Marsh, supra, Kenyon, C.J., said: 
“Leaving it [the notice] at the dwelling-house of the party 
has always been deemed sufficient,’’ but the dictum seems 
to lack authority. 

The moral is, of course, to provide for service to be validly 
effected by leaving notices at the address ; but what I propose 
to go into now is whether the recent case of Harrowby v. 
Snelson [1951] 1 All E.R. 140; 95 Sor. J. 108 (C.A.) effects 
any modification of the position described. 

The facts of that case were a little out of the ordinary. 
The (original) tenant of a farm died, and the plaintiff, his 
landlord, sought to avail himself of the right to give, within 
three months of the death, an unchallengeable notice to quit, 
under the Agricultural Holdings Act, 1948, s. 24 (2) (g). 
There was no sign of a will, but the landlord did not serve a 
notice on the President of the Probate Division, as he no 
doubt would have if he had been familiar with Smith v. 
Mather |1948) 2 K.B. 212 (C.A.), and other cases interpreting 
‘* widow of a tenant ”’ in the Increase of Rent, etc., Restrictions 
Act, 1920, s. 12 (1) (g), as limited to the widow of a statutory 
But he served, by registered post, a notice to 
Snelson 


tenant. 
quit addressed to ‘‘ the executors of the late F. 
and to all others whom it may concern,” service being so 
effected on 5th January, 1949, and the expiration date of the 
notice, the tenancy being a Ladyday one, being 25th March, 
1950. The defendants in the action, which was for possession, 
were the widow and son of the deceased tenant, who occupied 
and carried on the business of the farm and who had been 
granted letters of administration on 5th March, 1949, thus 
before the year of the notice had commenced to run. Unlike 
defendants in Rent Act cases, they actually invoked and 
sought to rely on the Administration of Estates Act, 1925, 
ss. 9 and 55 (1) (xx), which vested the estate in the President, 
and argued that he was the only person to whom a notice to 
quit could validly be given. 
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Some support could be found for this proposition in a 
passage from the judgment of Bucknill, L.J., in one of the 
Rent Act cases, Fred Long & Sons, Ltd. v. Burgess {1950} 
1 K.B. 115 (C.A.) ; but this was a case in which notice had 
been served on the President, and the context shows that 
what the learned lord justice was emphasising was that the 
President had the legal capacity to receive a notice which 
would have full legal effect. Cassels, J., after referring to a 
number of decisions in which service on the person in 
possession had been held to be effective (e.g., Rees d. Mears 
v. Perrot (1830), 4 C. & P. 230: service on widow in 
possession), decided, in effect, that the President had not 
got a monopoly, and upheld the notice, which did concern 
the widow and son. The learned judge also indicated that 
in his view they could be considered agents for the President, 
occupying and managing the farm on his behalf. He further 
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pointed out that the notice was still operative on the date 
when they were granted administration. But the last two 
points may be considered as having been made obiter ; there 
is nothing to warrant the view that if a grant had never been 
sought the defendants would have been in any better position. 

While the new authority may prove helpful to landlords 
who find themselves in the somewhat unusual position 
described, it does not make any change in the law relating to 
service of notice to quit in general. Merely leaving the 
document on the premises which are its subject-matter will 
not, pace Lord Kenyon, suffice unless such a method be 
sanctioned by statute or unless the landlord is able to prove 
either that it reached the tenant in time or that it ought to 
have come into the possession of the tenant, or of some agent 
whose function it would be to receive it, in time. 

R. B. 


PRACTICAL CONVEYANCING—XXVIII 


INTEREST ON PURCHASE MONEY 

In these days, delays in completion on the one hand, and 
early entry into possession by a purchaser on the other hand, 
are matters of frequent occurrence. In consequence, it is 
important that one can be certain of the day on which interest 
commences to run against the purchaser. Completion state- 
ments are drawn up and accepted as matters of routine, but 
solicitors are not always very certain of the provisions they 
should contain regarding apportionment of rents and payment 
of interest. 

Most contracts contain some provision on these matters, 
but it is convenient to deal first with an open contract and 
then to consider various common conditions. 

Open Contract.—Under an open contract, the proper time 
for completion is as soon as the vendor has shown a good 
title. If the sale is not then completed, the vendor may 
remain in possession until it is completed, and if he does so 
the purchaser need not pay any interest. Where the property 
is let, the rule is somewhat different. The purchaser will be 
entitled on completion to an account giving him credit for 
rents and profits as from the proper time for completion but 
charging him with interest on the balance of the purchase 
money from that date. But in case of delay attributable to 
the default of the vendor, the purchaser may deposit the 
purchase money and account only for interest received. 

Contract fixing day for completion.—Some precedents of 
conditions of sale fix a date for completion but do not 
expressly provide for payment of interest. In such cases the 
purchaser may claim rents and profits, but is liable to pay 
interest, as from that date, if the delay is caused by his 
default, but as from the day when he took, or might safely 
have taken, possession in any other case (for instance, where 
delay was due to the vendor’s default in not deducing title). 
Where the delay is due to the default of the vendor, the 
purchaser may deposit the purchase money in the same 
manner as if the contract was an open contract. The general 
equitable rule is that interest should be charged at the rate 
of 4 per cent. per annum. 

Contract providing for payment of interest.—A contract may 
fix the date for completion and require the purchaser to pay 
interest as from that date if completion is delayed from any 
cause whatever. Payment will have to be made under such 
a term if delay is due to an excusable mistake by the vendor 
as to the state of his title, but not if delay is due to the 
vendor’s wilful default. It seems that the court will imply 
that, in such a case, if the property is let, the purchaser 
should have the rents as from the same date. 

Contract providing for payment of interest on taking possession. 
—An example of more complicated provisions is to be found 
in The Law Society’s Conditions of Sale. First, condition 7 
provides that if completion is delayed from any cause whatever, 
the balance of the purchase money shall bear interest at the 
rate of 5 per cent. per annum to the day of actual payment. 


But if the delay arises otherwise than from the purchaser's 
act or default, unless he has taken possession, he may deposit 
the balance of the purchase money and account for the 
interest alone. Further, no interest is payable if delay is due 
to the default of the vendor or his Settled Land Act trustees. 
Where interest is payable under this condition the vendor 
has the option of taking the actual rents and profits, less 
outgoings, up to the actual date of completion in lieu; in 
such a case the apportionments are made as if the date fixed 
for completion had been the actual date of completion. It is 
important to note that this option can only be exercised by 
the vendor by writing before actual completion and before 
any deposit of the balance of the purchase money has been 
made by the purchaser. It seems that, in practice, the vendor 
often prepares a completion statement taking advantage of 
this option even though he has not expressly exercised it. 
No doubt, the forwarding of a completion statement making 
apportionments as at the actual day of completion amounts 
to an exercise of the option. 

The other term in The Law Society’s Conditions of Sale 
making provision for payment of interest is condition 6, which 
is intended to deal with cases of entry into possession before 
completion. Where the purchaser is authorised to enter into 
possession before completion he must pay interest on the 
balance of the purchase money at the rate of 5 per cent. per 
annum up to the date of actual completion. 

At first sight it might appear that if the purchaser has 
entered into possession he must pay interest under condition 6, 
and if completion is delayed he must pay a further 5 per cent. 
interest under condition 7. This is not the case, however. 
The general rule, where the purchaser does not take possession, 
is that he is entitled to the rents and profits as from the date 
fixed for completion and must pay interest as from that date 
(unless the vendor elects to take rents up to actual completion). 
Similarly, if the purchaser enters into possession before actual 
completion (whether before or after the date fixed), he is 
entitled to rents and must pay interest from the date of 
taking possession. Thus, the general and convenient rule is 
that receipt of rents and liability to pay interest go together. 
Consequently, it would be unfair that a purchaser in possession 
should have to pay interest twice over merely because com- 
pletion was delayed. A decision to this effect is to be found 
in Re Priestley’s Contract [1947] 1 All E.R. 716, where 
Romer, J., said that condition 7 is clearly directed to 
purchasers who do not take possession before completion. 

The two relevant provisions in the National Conditions of 
Sale, 15th ed., are conditions 5 and 6. These provide for 
interest at the rate of 4 per cent. unless special conditions 
state otherwise. Their effect is much the same as that of 
The Law Society’s conditions, and it can be assumed that 
condition 5 (as to interest after the day fixed for completion) 
does not apply if the purchaser has taken possession and so 


brought condition 6 into operation. 
J. G.S. 
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HERE AND THERE 


ADIEU TO COMMON INFORMERS 


So the House of Commons has voted out the common informer. 
The leading article on the subject in The Times qualifies 
him as one whom “ there are none to love and very few to 
praise.’’ Without lavishing on him a love which I do not feel 
or praise for which he has never looked, I nevertheless feel 
impelled, despite the collective wisdom of our elected 
legislators, to doubt whether the move is either (a) as opportune 
or (6) as epoch-making as some people seem to think. It was 
not so much the form as the content of the common informer’s 
activities that clothed him with an aura of public distaste. 
In all the forty-odd statutes that authorised his varied activi- 
ties in one field or another there was to be found no offence 
sv revolting to the public conscience as to be felt worthy of a 
special system of delation. No doubt in 1331 statutory 
penalties for selling wares after a fair had ended were 
eagerly welcomed as an answer to a long-felt abuse, but time 
has perhaps muted its first fine careless rapture, which 
now falls somewhat vexatiously on the dull ear of a drowsy 
public, particularly when taken up by the common informer. 
The Sunday Observance Act, 1780, now that so many citizens 
observe the seventh day at the Odeon rather than the parish 
church, has been rather a trap for the unwary than a practicalaid 
to holiness. So too with the common informer’s other activities, 
whether concerning partridges or disorderly houses, the public, 
rightly or wrongly, felt that they were nonsense anyway and 
reacted towards him accordingly. But look, by way of 
contrast, at something that nearly everybody takes seriously 
(for nearly everybody is a practising Methuselahite and 
resents any potential threat to his conscientious determination 
to live as long as he possibly can)—the crime of wilful murder. 
Nobody experiences the smallest moral discomfort at the idea 
that he who apprehends or contributes to the apprehension of a 
murderer should receive a monetary reward (if one be 
advertised) and the same would doubtless hold good in the case 
of the cosher. The objection, then, to the common informer 
was not really one of principle at all but rather of practice. 
His had become an obsolete sinecure—he was not delivering 
value for the money he exacted. 


NATIONALISED INFORMERS 


WERE it not a Conservative member of Parliament whose 
hand tolled the bell for the common informer one might 
suspect that his real crime, in the eyes of the Legislature at 
any rate, was private enterprise. After all, the cloud of 
enforcement officers, agents provocateurs, bureaucrats’ narks, 
men from the Ministry, men from the Council, who loiter 
with such various intents round so many corners of our daily 
lives, what are they but the common informer nationalised ? 


He was paid on a piece-work basis ; they receive a wage. The 
one is not a whit more disinterested than the other. The 
citizen, it has been righteously said, should receive no personal 
reward for assisting in enforcing the law ; it is his bare duty. 
Well, if that counsel of perfection in public-spirited altruism 
ever took root in an imperfect world, enough could be saved 
up and down Whitehall to pay for the rearmament programme. 
Towards the nationalised informers no less than towards their 
private enterprise brethren the average commonsense of the 
citizen is developing the defence mechanism which asks 

Are they worth it ? And face to face with, say, the point of 
view that ordered council-house tenants not to grow flowers 
more than nine inches high, there cannot be much hesitation 
about the answer. But, for the moment ignoring that 
particular species of extravaganza, and admitting that in any 
even moderately complex community there are minutie 
of one sort or another that must be regulated and therefore 
that there are regulations that must be enforced, by what 
machinery are they to be enforced ? Well, you can hand the 
job over to the ordinary police, but in the first place that is 
obviously creating a steam-hammer, nut-cracking relationship, 
employing means altogether disproportionate to the end in 
view. You're taking the policeman away from his functional 
occupation of catching coshers and burglars, and anyhow thie 
best way to catch rabbits isn’t to chase them in a sixty-ton tank. 
Again, you can adopt the enforcement officer or State spy 
procedure, but that always means a whole network of special 
powers, salaries to come out of the hard-pressed Treasury and 
the whole House that Jack Built of departmental organisation. 
3etter, so it seems to me, to leave it to the ordinary private 
citizen (maybe under some form of licence or letters of 
marque) with a little bit cf incentive to compensate his trouble. 
But, above all, prune the regulations so that they appeal to 
the average commonsense of the average reasonable man. 
Once they do, no one will shout “‘ sneak !”’ 


WORCESTERSHIRE VERNACULAR 


In case you didn’t read last Sunday’s Sunday Times, will 
His Honour Judge Roope Reeve, K.C., forgive me for repeating 
the story in his letter? It made me laugh so much that the 
urge is irresistible. In Worcestershire, he says, moles are 
called ‘‘oonts’’ and molehills ‘‘ oonty-toomps.’’ Scene : 
Worcester Assizes. A witness refers to a field full of 
‘“oonty-toomps.”” The judge (a townsman, with a_ not 
surprising judicial ignorance on the sifbject): What are 
these ‘“‘oonty-toomps’”’ you keep mentioning? Witness: 
What be “ oonty-toomps”’? They be the toomps the oonts 
make. Judge: But what are ‘“‘oonts’’? Witness: Why, 
them as makes the toomps. RIcHARD, Rox. 


NOTES OF CASES 


COURT OF APPEAL 
FACTORIES: DANGEROUS SUBSTANCE 
Clifford v. Charles H. Challen & Son, Ltd. 

Cohen, Asquith and Denning, L.J J. 
4th December, 1950 

Appeal from Sellers, J. 

The plaintiff worked in the defendants’ factory where much use 
was made of a substance called synthetic glue. “A notice issued 
by the Stationery Office, explaining the danger of dermatitis 
from handling of the glue and preventive measures to be taken 
by workmen, was exhibited in the factory and seen by the 
plaintiff. Those measures included the application to the hands 
of a “barrier’’ ointment. The plaintiff, having contracted 
dermatitis after working with synthetic glue, sued his employers 
for damages for breach (a) of their duty under s, 42 (1) of the 
Factories Act, 1937, to provide and maintain ‘‘ adequate and 
suitable facilities for washing which shall include soap and clean 
towels . . . and the facilities shall be conveniently accessible ”’ 


and (b) of their common-law duty to provide a safe system of 
work. In the particular workshop where the plaintiff worked 
there was no barrier ointment and no container for fetching it 
from the store where it was always available. The works foreman 
did not encourage the use of the ointment, in which, he said, 
the workmen did not greatly believe. The factory had sufficient 
provision for ordinary washing purposes. In the workshop 
in question there was a bucket of water which the workers could 
replenish with hot water from a boiler outside. Sellers, J., 
negatived breach by the employers of their statutory and theit 
common-law duty. The plaintiff appealed. 

DENNING, L.J., said that the question was whether the 
employers fulfilled their duty by keeping the barrier cream in 
the store and leaving it for the workmen to fetch if they wished. 
In his view the employers: should have provided the cream in 
the shop itself (see Finch v. Telegraph Construction and 
Maintenance Co., Lid. (1949), 65 T.L.R. 153; 93 Sox. J. 219). 
As for the provision of water, he did not think that the employers 
were guilty of a breach of s. 42 of the Act of 1937, That was a 
‘welfare provision ’’ requiring that proper facilities should be 
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provided for washing, including soap and towels. It was not one 
of the provisions for safety. There was sufficient provision for 
ordinary washing purposes, and for ordinary welfare purposes 
the employers fulfilled their duty. As for the obligations of the 
employers at common law, he was not sure that they ought not 
to have provided running water actually in the workshop in 
question ; but, in view of the close proximity of the boiler, he was 
not prepared to differ on that point from the trial judge. There- 
fore he rested his judgment on the failure to provide barrier 
cream in that workshop. A system should have been established 
whereby the workmen used it in accordance with the notice 
issued by the Government. That breach of duty was one of 
the causes of the dermatitis from which the plaintiff had suffered. 
But the plaintiff had been guilty of contributory negligence : 
he knew that the glue was dangerous, and, although he knew 
what precautions ought to have been taken, he did not take 
them. He knew where the barrier cream was kept in the store, 
yet he did not get it. The fact that all the workmen in the 
shop were negligent did not exempt any one of them from 
responsibility for his own negligence. The damages which the 
judge had assessed at £665 should be borne equally by the 
plaintiff and the employers. 

AsovuitH, L.]J., agreed. 

COHEN, L.J., also agreeing, said that, where an employer was 
making use of a dangerous process, it was not enough for him to 
have available somewhere in his factory the appliances necessary 
to minimise the danger. The system of working should be 
one by which the appliances would be available at the place 
where they were needed and the man in charge of the work 
should be responsible for seeing, so far as he could, that the 
workmen made use of the appliances provided. Appeal allowed. 

APPEARANCES: S. R. Edgedale, K.C., and C. |. A. Doughty 
(Shaen, Roscoe & Co.) ; #. W. Beney, K.C., and Stephen ¢ hapman 
(Goldingham, Wellington & Co.). 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


LIBEL: FAIR COMMENT 
Kemsley v. Foot and Others 


Somervell, Jenkins and Birkett, L.J J. 14th December, 1950 


\ppeal from Parker, J. 

Che plaintiff, a newspaper proprietor, claimed damages for 
libel from the defendants in respect of an article, in a newspaper 
with which they were connected, which attacked a newspaper, 
with which the plaintiff was not connected, for its handling of a 
certain matter, heading the article Lower than Kemsley ’ 
meaning the plaintiff). The plaintiff contended that the defence 
of fair comment was not available to the defendants because a 
bare comment such as “ lower than Kemsley ’’ could only be 
justified as true. Parker, J., ordered that the plea of fair comment 
should be struck out on the ground that no facts were stated about 
the plaintiff in the article complained of on which a defence of 
fair comment could be based. The defendants (other than the 
printers of the newspaper in question) appealed. 
adv. vult.) 

SOMERVELL, L.J., said that the matter complained of concerned 
the conduct of newspapers, and the honesty of their presentation 
of news with regard to political issues and personalities. The 
deiendants contended that a plea of fair comment was open to 
them because the facts ’’ were the plaintift’s newspapers. 
There were many cases where the reader of an article or state- 
ment could not judge from what he read whether the comment 
made was fair or not. Criticism of those alleged to be responsible 
for the conduct of a newspaper, directed to the manner in which 
that newspaper presented news, seemed, prima facie, to require 
treatment on the same lines as criticisms of a book. To say of 
the author of a book written, for example, on one side or the 
other in party politics, that the author in his book dishonestly 
presented his case, would seem to fall within decisions to which 
he had referred. The writer would not be shut out from the plea 
of fair comment because he had not given or referred to examples 
of his criticism. In a criticism of the general manner in which 
newspapers were conducted, the comment, if fair, must be based 
on a great deal of material over a considerable period of time. 
To give the whole material would be impossible. To give two 
or three examples might be misleading. No newspaper proprietor 
could see and approve everything which appeared in all his 
papers. There might be circumstances attaching to the examples 
selected which would acquit the proprietor of all personal respon- 
sibility, whereas, if the whole material were available, the 
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comment might be regarded as fair. He was not saying that if 
a comment gave no indication of the class of facts to which it was 
directed, for example, ‘‘ the Daily X is a disgraceful paper,”’ thi 
principle contended for on behalf of the plaintiff might not app! 
It would depend on the circumstances. But in the present cass 
the general nature of the comment was indicated and could be 
taken to be as stated in the innuendo. The judge had applied 
a wrong principle and the appeal should be allowed. 

Jenkins and Birkett, L.JJ., agreed. Appeal allowed. 

APPEARANCES: The first and second defendants in persor 
G. A. Gardiner, K.C., and H. J. Baxter (Theodore Goddard & Ci 
(third and fourth defendants); Siy Walter Monckton, K. 
Kk. Diplock, K.C., T. G. Roche and H. R. Du Plessis (Hale, 
Ringrose & Morrow). 


Reported by K. C. Cacsurn, Esq., Barrister-at-Law 


INN: THEFT OF CAR FROM CAR PARK 
Williams v. Linnitt 
20th December, 1950) 


Lord Tucker 
Appeal from Lynskey, J. 


Asquith and Denning, L.J J. 


The plaintiff, a farmer, called at the defendant’s inn, as was 
his wont, to have a drink, leaving his motor car in the inn car park 
which adjoined the main road. His house was about a mile from 
the inn, and he had passed it while on his way to the inn from a 
nearby town. While he was at the inn his car was stolen, and he 
claimed its value from the innkeeper. In the car park a notic« 
was exhibited stating that the innkeeper would not be liable for 
to vehicles placed there by customers. 


defendant 


any loss of or damage 
Lynskey, J., gave judgment for the plaintiff. The 
appealed. (Cur. adv. vult.) 

Lorp TUCKER said that it appeared clear that in order to 
succeed in his action the plaintiff must, as this was a common inn 
establish that he wasatraveller. It was argued for the defendant 
that, whatever might be the proper definition of a traveller in 
that connection, the word did not include a person residing in the 
immediate neighbourhood who left his home for the sole purpos: 
of spending an hour or so drinking with his friends at an inn and 
then returning home. It was argued for the plaintiff that all 
the authorities, with one exception, were consistent with the view 
that the word traveller included all comers who came to an inn 
from the outside intending to make use of some or all of th 
facilities which it supplied, and who was so received. He (his 
lordship) was prepared to accept the statement of Kennedy, J 
in Orchard v. Bush (1898) 2 Q.B. 284, at p. 289, to the effect that 
‘any person, who was neither an inhabitant of the house nor a 
private guest of the innkeeper or his family, but who came into 
the house as a guest to get such accommodation as it afforded 
and he was willing to pay for was a traveller.’’ The second 
defence was that the car park was not within the hospitium 
of the inn. The defendant did not on the appeal seek to rel) 
on the notice as contractually relieving him from liability : he 
conceded that if the car park were within the hospitium he 
could not contract out of his liability ; but he contended that the 
hospitium of an inn prima facie included only the inn itself, its 
stables, and (in modern times) its garages, though it might b: 
extended beyond the stables or garages by the innkeeper either by 
accepting the goods or by necessary inference from his conduct 
(see Jones v. Tyler (1834), 1 A. & E, 522). That extension 
being within the control of the innkeeper, he could, it was said 
exclude by notice the extension which might otherwise have been 
inferred from the circumstances. There was no authority which 
limited the hospitium to such, parts of the premises as were unde! 
cover. It was conceded that in modern times the hospitium 
extended to garages, and he (his lordship) could see no reason 
why it should not include car parks designed and intended for th 
use of customers paying visits of short duration, just as in forme! 
days the gig would be left in the yard on market days. But the 
innkeeper would not be responsible if a motor car were placed by 
a guest on some part of the inn premises not intended, and 
unsuitable, for the reception of motor vehicles. If, however, a 
part of an inn were not only intended and suitable for a particulai 
purpose, but also the only accommodation available for that 
purpose, then that part must, in his opinion, be within th 
hospitium of the inn. The defendant innkeeper could not escap: 
liability for the safety of his guests’ motor cars parked in th¢ 
place intended for them merely by exhibiting a notice such as that 
set out above. In his opinion the appeal failed. 

Asgu!tH, L.J., read a judgment agreeing that the appeal should 
be dismissed. 
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DENNING, L.J., dissenting, agreed that the plaintiff must be 
held to be a traveller, and, after hesitation, that the car park was 
within an extended hospitium due to the extended notion of a 
traveller. There remained the question of the notice. If an 
innkeeper could not protect himself by notice it would be a 
serious matter, because horses and carriages—including motor 
cars—were the only things for which an innkeeper was liable to the 
full value if they were stolen. If goods were placed under cover 
within the precincts of the inn the innkeeper could not escape 
liability by giving notice that he would not be responsible, for 
that would be an attempt to contract out of his strict liability, 
which was not allowed. But when they were placed in the outer 
yard the notice was effective. In such cases it was not 
contractual : it was a limitation which the innkeeper was allowed 
to put on his strict liability because of the obvious risk involved 
ifthe goods were put in that place. This principle applied to the 
open car park in question, and the notice was in his (his lordship’s) 
opinion effective to protect the innkeeper from his strict liability. 
He would accordingly be in favour of allowing the appeal on the 
ground that the car park was palpably not a safe place in which to 
leave a car, and that the innkeeper was entitled to protect himsel! 
from strict liability by the notice which he put up. 

APPEARANCES: Rt. Elwes, K.C., and J. Hobson (J. E. Lickfold 
md Sons); G. A. Gardiner, WX.C., and J. Stephenson (L. Bingham 
and Co.). 


Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 

GIFT TO MEDICAL INSTITUTE ATTACHED 
TO HOSPITAL: DEFEASANCE IN CASE OF 
NATIONALISATION : ROYAL COLLEGE OF SURGEONS 
Inre Bland-Sutton’s Will Trusts; National Provincial Bank, Ltd. 
v. Middlesex Hospital Medical School and Others 
Evershed, M.R., Jenkins and Hodson, L.JJ. 2nd February, 1951 


\ppeal from Danckwerts, J. 


CHARITIES : 


By her will dated 13th January, 1943, which was confirmed by 
a codicil dated 21st January, 1943, the testatrix directed that the 
residue of her estate should be held by her trustees as an 
‘endowment fund ”’ and that the income of the fund should be 
paid “‘ to the treasurer or other proper officer of the Middlesex 
Hospital for the maintenance and benefit of the B Institute of 
Pathology now carried on in connection with the said hospital.’ 
This gift was subject to a proviso the material terms of which 
“Provided always that should the [B} Institute of 
Pathology cease to be carried on as a pathological research 
institution or should its name be changed or should the 
Middlesex Hospital become nationalised or by any means pass 
into public ownership or should the [trustees} at any time become 
unable lawfully to apply the income of the endowment fund for 
the purposes aforesaid then and in any of the said events the 
trustees! shall thereupon pay and transfer the endowment 
fund (both as to capital and the income thereof) to the Royal 
College of Surgeons absolutely.” The testatrix died on 
10th February, 1943. Middlesex Hospital was designated as a 
teaching hospital for the purposes of the National Health Service 
(Act, 1946. Danckwerts, J., held that the gift to the B Institute 
was not defeated because, although on vesting date (5th July, 
1948) the property of the hospital became nationalised, the 
medical school attached to the hospital became a separate legal 
entity, the property of which had not been nationalised or 
passed into public ownership, and it could, therefore, not be said 
that the whole of the old Middlesex Hospital came within the 
mischief of the defeasance clause; the learned judge further 
held that, for the purposes of the present case, the Royal College 
of Surgeons was a charity and distinguished Re Royal College 
if Surgeons of England |1899) 1 O.B. 871. 

EVERSHED, M.R., said that in a popular sense the hospital 
had become nationalised or otherwise passed into public 
ownership. Danckwerts, J., had held that, notwithstanding 
that popular view, the event specified in the will had not occurred 


were : 


because the whole of the institution had neither been 
nationalised nor passed into public ownership. In his (the 


Master of the Rolls’) opinion, however, the effect of the Act 
was to nationalise the hospital and bring it under public 
ownership, within the contemplation of the testatrix, notwith- 
standing that the medical school and the institute remained free 
from national ownership and control. It was accordingly 
necessary to consider whether the Royal College of Surgeons 
was a body established and carried on for charitable purposes 
only within the Statute of Elizabeth, 1601. The court was bound 
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by Re Royal College of Surgeons of England, supra, to conclude 
that the college failed to qualify as a charity; the burden of 
that decision was that one of the main purposes of the college 
was the promotion of what might be called the selfish interests 
of the profession as distinct from the other public or charitable 
purposes. There was nothing in the evidence before the court in 
the present case to justify the court in holding that the main o1 
only purpose of the college was of a public and charitable 
character and that the selfish professional purpose was only 


ancillary. The result was that the gift over to the college was 
void. But since, though one of the specified events had occurred, 
the rule in Lassence v. Tierney (1849), 1 Mac. and G. 551 


operated because the gift over was void, the gift to the institute 
was preserved, so that no claim could be made on an intestacy 
and the substantial result was the same as that reached by 
Danckwerts, J. 

concurred. 


JENKINS and Hopson, L.JJ., \ppeal and 


cross-appeal allowed. 


APPEARANCES: Sir Andrew Clark, W.C., and L. J. M. Sn 
(Wilde, Sapte & Co.): Pascoe Hayward, W.C., and Rk. W. Goff 
(Peake & Co.); N.S. S. Warren (Withers & Co.); Denys B 


Buckley (The Treasury Solicitor). 


{Reported by Crive M. Scumirrnorr, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
LEASE: ATTEMPTED LIMITATION OF LESSEE’S RIGHT 
TO ASSIGN OR SUB-LET: LESSOR’S CONSENT NOT TO 
BE UNREASONABLY WITHHELD 
In re Smith’s Lease; Smith v. Richards 


Koxburgh, J. loth January, 1951 


Adjourned summons, 


The plaintiff rented a flat from the defendant for seven years 
from 11th November, 1948. The lease contained a covenant 
that ‘“‘ the lessee will not at any time assign underlet or part 
with possession .. . without the written consent of the lessor 
such consent however... not to be unreasonably withheld 
Provided always that any refusal by the lessor to consent to any 
particular assignment shall not be deemed to be an 
unreasonable withholding of consent by reason only that the lessor 
at the time of intimating any such refusal may offer to accept 
from the lessee a surrender of the tenancy hereby created and in 
the event of any such offer being made by the lessor the lessee 
within three calendar months after receiving such offer 
either withdraw his application for the lessor’s consent or 
shall surrender to the lessor the tenancy.”’ In September, 1950 
the lessee applied to the lessor for leave to assign the residue 
of the term to a permanent civil servant. The refused 
the consent but, under the terms of the provis, offered to accept 
the surrender of the lease as she wished to occupy the flat herself 
The lessee asked for a declaration that the refusal of the lessor 
was unreasonable and the lessee was entitled to assign the leas« 
without any consent by the lessor. 


shall 


lessor 


ROXBURGH, J., said that the question was whether parties to 
a lease could curtail the operation of s. 19 of the Landlord and 
Tenant Act, 1927, which provided that in all leases, whether made 
before or after the commencement of the Act, containing a 
covenant against assigning or sub-letting, such covenant 
notwithstanding any express provision to the contrary, be deemed 
to be subject (a) toa proviso to the effect that such licence o1 
consent is not to be unreasonably withheld.’’ The answer must 
be in the negative. First, on principle, if the parties could make 
a stipulation that certain things should, or should not, be deemed 
unreasonable, they could stipulate that nothing should be deemed 
unreasonable, which would be a complete stultification of the Act 
Secondly, the question was already covered by authority (se 


‘shall, 


Creery v. Summersell and Flowerdew & Co., Ltd. {1949} Ch. 751 
and Balfour v. Kensington Gardens Mansions, Ltd. (1932), 49 
T.L.R. 29). Accordingly, both on principle and authority, the 
parties could not restrict the ambit of s. 19 by an express 
stipulation as to what should be deemed to be reasonable rhe 


question was an objective one, and must be decided without 
regard to the interpretation of the parties. It 
that the lessor’s desire to obtain possession was not a reasé 
ground for refusing consent. Declaration for the 
APPEARANCES: H.H. Harrisand A. ]. Phelan (Iollit, So 
Haydon) ; R. S. Lazarus (Edwin Coe & Calder Woods 


{Reported by Ciive M. Scumitruorr, Esq., Barrister-at-Law 


was well settled 
mable 


lessee 
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KING’S BENCH DIVISION 
RENT TRIBUNAL: HOUSE DIVIDED INTO FLATS: 
RATEABLE VALUE 


R. v. Sidmouth Rent Tribunal; ex parte Sellek 
Lord Goddard, C.J., Hilbery and Parker, JJ. 
7th December, 1950 
Application for an order of certiorari. 


The tenant of a flat, one of four into which a house, whose 
rateable value was £70, had been converted in 1947, obtained a 
reduction of rent from the respondent rent tribunal on the basis 
that the rateable value of the flat was £64 a year, on which basis 
the tribunal had jurisdiction under the Landlord and Tenant 
(Rent Control) Act, 1949, to entertain the tenant’s reference. 
In fact, when the flat was first assessed as a flat in 1948, its 
rateable value was fixed at £80, which was outside the jurisdiction 
given by the Act. The tribunal reduced the rent from £200 
to £100 a year. The landlord now applied to have that determina- 
tion quashed on the ground that the tribunal had no jurisdiction 
to entertain the reference. 

Lorp Gopparp, C.J., said that, as the flat was not first 
assessed until 27th March, 1948, that was the appropriate day 
on which its rateable value had to be considered by s. 7 (3) of 
the Rent, etc., Act, 1939. It was on that date assessed at £80 
a year, and could not therefore be referred to the tribunal. But 
Mr. Ashworth had argued that s. 7 (3) was not applicable, and 
that, as the flat formed only part of the original house, and the 
house was originally assessed at £70 a year, the rateable value 
of the flat must necessarily be apportioned under s. 7 (2) at 
something less than £70 a year. But it must be proved to the 
tribunal what the rateable value was. If a tenant wished to take 
advantage of that subsection he must first go to the county court 
judge for an apportionment. There had been no apportionment 
here. The main point taken for the tribunal was that, as the 
whole house had been rated at only £70, the assessment of a part 
must be less than that. But that proposition was an extremely 
difficult one in view of the recent decision of the Hlouse of Lords 
in Langford Property Company, Ltd. v. Batten (1950), 94 Sov. J. 
821; 66 T.L.R. (Pt. Il) 958. He (his lordship) did not think 
that it could be asserted that a county court judge must have 
apportioned the rateable value so that that of the flat was less 
than 470. Jor he must consider first whether the effect of the 
conversion of the house into flats was not to create altogether 
new entities. It might be that in some cases the eftect of 
conversion would create an entirely new entity notwithstanding 
that the outer walls of the original house remained. The court 
could not speculate on what a county court judge would have 
decided. He (his lordship) preferred, however, to base his decision 
on the ground that, as no apportionment had in fact been made, 
the only rateable value which could be put on the flat was that 
fixed by the assessment of 27th March, 1948. There would be 
an order of certiorari. 

HILBERY and PARKER, JJ., agreed. Application granted. 

APPEARANCES: N. King (Vivash Robinson & Co., for 
Michelmore, Davies & Bellamy, Sidmouth); jJ. P. Ashworth 
(Solicitor, Ministry of Health). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.j 


DIvIsIONAL COURT 
RENT TRIBUNALS: JURISDICTION TO DETERMINE 
WHETHER TENANCY EXISTENT 
R. v. City of London, etc., Rent Tribunal; ex parte Honig 
Lord Goddard, C.J., Hilbery and Parker, JJ. 
8th December, 1950 

Application for an order of certiorari. 

On 18th April, 1950, the applicant landlord served on a 
weekly tenant of two rooms a notice to quit, expiring on Monday, 
ist May, 1950, the notice being good on the face of it. On 
lst June, 1950, the tenant referred the tenancy to the respondent 
rent tribunal under the Furnished Houses (Rent Control) 
Act, 1946. The landlord contended that, as the contract had 
been determined before the application to the tribunal was 
made, there was no contract in existence at the material date, 
and that the tribunal accordingly had no jurisdiction to entertain 
the reference. The tenant contended that the notice given to 


him was a bad one since his tenancy was a Saturday-to-Saturday 
tenancy and not one from Monday to Monday, as alleged by the 
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landlord. The tribunal, having heard statements from witnesses 
held-that the notice was bad and that there was, consequently 
an existing tenancy with regard to which they had jurisdiction 
They made an order reducing the rent and the landlord now 
applied for an order of certiorari for the quashing of that orde1 


J., said that the important question now 
raised for the first time directly was whether, when a landlord 
maintained that a tenancy had been determined, the tribunal 
could inquire into the question whether the tenancy had been 
lawfully determined, so that they might be able to decide 
whether or not they had jurisdiction to entertain a reference 
He thought that the tribunal had jurisdiction to inquire into the 
question whether there was an existing tenancy at the time 
when the matter was referred to them, because only so would 
they have jurisdiction to act. Must the tribunal, in order t 
obtain jurisdiction, find that a certain state of affairs, collateral 
to the main question before them, existed ? The question 
whether in the present case there was an agreement or not 
seemed to him to be clearly collateral to the main question. In 
his opinion the tribunal had power to inquire into the collateral 
fact, namely, whether there was a contract, because it was only 
if one existed that they could exercise the jurisdiction which 
Parliament had given them. The tribunal’s decision on that 
collateral question might, however, be reviewed by that court 
The tribunal’s decision depended on verbal statements made 
before it In such a case it was not impossible for that court to 
inquire into the matter, but it was impossible for it to come to 
the conclusion that the decision of the tribunal was wrong. At 
any rate the onus of showing that that was so was on the person 
seeking certiorari. The matter depended on oral evidence 
The tribunal saw the witnesses rue, the evidence was not 
siven on oath, but the tribunal had come to a conclusion on a 
question of fact, and there was nothing before the court to show 
Certiorari would therefore 


Lord GOoppDARD, C.]., 


that they came to a wrong conclusion 
be refused 
HiLBeRY and PARKER, JJ., 
\PPEARANCES: S. W. Magnus (Joseph Dalton); J.P. Ashworth 
(Solicitor, Ministry of Health). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


agreed 


RENT RESTRICTION: PREMIUM: SUM PAID TO 
BUILDER 
Birmingham (West), etc., Rent Tribunal ; 
Edgbaston Investment Trust, Ltd. 


Lord Goddard, C.J., Hilbery and Parker, JJ. 
12th December, 1950 


R. v. ex parte 


\pplication for an order of certiorari. 


The applicant landlords, by an agreement dated 31st July, 
1948, agreed with a company of building contractors and eighteen 
prospective tenants ,for the conversion by the builders of certain 
premises into eighteen flats for £18,000, of which £9,000 was to 
be paid by the landlords and £500 by each tenant. The respondent 
rent tribunal decided, on the application of three of the tenants 
in question, that the sums of £500 each paid by them to the 
builders were premiums, which by virtue of s. 2 of the Landlord 
and Tenant (Rent Control) Act, 1949, might not be demanded 
The tribunal adjusted the rents accordingly. Section 18 (2) of 
the Act defines a premium as including “ any fine or other lik 
sum and any other pecuniary consideration in addition to rent.” 


Lorp Gopparp, C.J., said that the question was whether, on 
the true construction of the Act, it had any application to the 
case of a premium paid to any person other than the landlord. 
In his opinion, the Act could apply only to premiums which weré 
paid to the landlord. The whole conception of the word 
‘premium ’’ was a sum of money paid to the landlord as a 
consideration for a lease. By the agreement the landlords were 
liable for no more than £9,000 of the £18,000, and they could not 
have been sued for more by the builders. The builders could 
only recover the balance of the £18,000 from the tenants. If 
money paid to a third party after the Act came into force were 4 
premium, it would be ‘“ recoverable by the person by whom it 
was paid ”’ by s. 2 (5); but from whom would it be recoverabl 
Extraordinary difficulties could arise were the definition 0! 
premium not limited to include only payments to a landlord. 
Of course, if a landlord required that, as a consideration for the 
grant of a tenancy, a tenant should discharge a liability of the 
landlord to a builder, and the tenant did so, that would be a 
payment to the builder on behalf of the landlord and would 
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therefore be equivalent to a payment to the landlord. There 
would be an order of certiorari. 
HiLBERY and PaRKER, JJ., agreed. Application granted. 
APPEARANCES: Gilbert Dare (Church, Rendell, for Westwood, 
Morris & Co., Birmingham); L. J. Parker (Solicitor, Ministry 


of Health). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


INJURY TO SPECTATOR WATCHING MATCH 
Murray v. Harringay Arena, Ltd. 


Ormerod, J. 20th December, 1950 

Action. 

The plaintiff was admitted on payment to Harringay Arena, 
of which the defendants were the occupiers. They promoted 
ice-hockey matches there. While the plaintiff was watching a 
match from the front row a puck used in the match left the 
arena and struck him in the eye and injured him. There was a 
barrier three feet high between the arena and the plaintiff's seat, 
which was at the side. There was netting 8 feet 9 inches high 
at either end of the arena. The plaintiff contended that the 
defendants had been negligent in failing to make the premises 
as free from danger as reasonable care and skill could make them. 
They contended that he must be presumed to have undertaken 
the risk of such an accident. 

(Cur. adv. vult.) 

ORMEROD, J., said that, as the contract between the parties 
contained no express term regarding the duty of the defendants, 
there must be an implied promise by them to use reasonable care 
to ensure the safety of the spectators (see per Scrutton, L.J., 
in Hall v. Brooklands Auto-Racing Club [1933]'1 K.B. 205, 
at p. 213). It was contended for the defendants that the position 
was the same as at a cricket match, at which the spectators 
must take the risk of the game. The plaintiff contended that 
the defendants were in breach of their implied promise to provide 
against danger to the spectators by failing to erect a net all 
round the arena, or by taking other precautions. He relied on 
the dictum of Greer, L.J., at p. 224, that a spectator paying for 
admission to a cricket match or race took on himself the risk 
of unlikely accidents only provided that there had not been 
on the part of the occupier a failure to take the usual precautions. 
He argued that in the present case no precautions at all had 
been taken, and that the defendants must therefore be liable. 
But he (his lordship) could not assent to that contention. The 
evidence was that the puck left the arena frequently. The 
danger was not an unusual danger, but one which a spectator 
ought to have foreseen and which the plaintiff had admittedly 
foreseen. Had the defendants erected netting all the way around 
the arena it would have seriously interfered with the vision of 
the spectators. A notice warning the spectators of the danger 
would have been useless because they knew of it already. The 
tink was structurally safe, being constructed in accordance with 
the best standards here and abroad. The defendants had taken 
all reasonable precautions for the safety of spectators. Judgment 
for the defendants. 

APPEARANCES : 
(Bishop & Cooke) 
(Gardiner & Co.). 

(Reported by R. C. Catsurn, Esq. , Barrister-at-Law.] 


Scott Henderson, K.C., and H. G. Garland 
; M. Berryman, K.C., and R. M. Everett 


DIVISIONAL CouRT 
ORDER FOR RECOGNISANCE: WHETHER SUBJECT 
TO APPEAL 
R. v. London Sessions ; ex parte Beaumont 
Lord Goddard, C.J., Hilbery and Parker, JJ. 
20th December, 1950 

Application for an order of mandamus. 

The applicant pleaded guilty at Tower Bridge Magistrates’ 
Court to a charge of wilfully obstructing the free passage of the 
highway by means of a costermonger’s barrow, in contravention 
of s. 54 (6) of the Metropolitan Police Act, 1839. He was fined 
40s., and the magistrate, being satisfied on hearing his record of 
convictions that there was strong ground to suspect him of future 
similar misbehaviour, ordered him to enter into his own recog- 
nisance in the sum of £25 and to find two sureties each in the 
sum of £25 to be of good behaviour for six months. He appealed, 
but quarter sessions held that they had no jurisdiction to enter- 
tain the appeal, and the present application was accordingly 
made for an order directing them to hear it. By s. 36 (1) of the 
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Criminal Justice Act, 1948, a person convicted by a court of 
summary jurisdiction has a right of appeal against his sentence 
if he has pleaded guilty. By subs. (2) the expression “ sentence ”’ 
includes any order made on conviction by a court of summary 
jurisdiction, with certain exceptions. 

LorD GODDARD, C.J., said that it had been argued that the 
law, as laid down in R. v. London Sessions ; ex parte Metropolitan 
Police Commissioner (1948), 92 Sor. J. 73; 64 T.L.R. 102, had 
been changed by s. 36 (1) and (2) of the Act of 1948. In his 
opinion subs. (2) did not, and was not intended to, alter the law 
with regard to the order of a justice requiring sureties of the 
peace or for good behaviour, even when made at the time of 
convicting for a substantive offence. The words “ any order 
made on conviction ’’ meant an order made as a consequence 
of a conviction, and the case referred to clearly laid down that 
an order for sureties was not a conviction, and that there did 
not have to be a conviction for any offence to enable a justice to 
make such an order, which was in the nature of preventive 
justice. It was not a penalty for the offence for which the 
applicant was brought before the magistrate, and for which he 
was fined: the magistrate, being satisfied that there was a 
likelihood of his repeating the offence, called on him to provide 
sureties against the repetition. The magistrate could have 
required sureties even if the applicant had not been charged with 
any offence. The orders against which s. 36 contemplated that 
an appeal might be brought were those which a statute allowed 
to be imposed on conviction, such as orders disqualifying a 
person for holding a driving licence, or a firearm, or forfeiting 
goods which had been seized. 

HiLtBerRy and PARKER, JJ., agreed. Application refused. 

APPEARANCES: B. St. Q. Power (Philip Conway, Thomas & Co.) ; 
Vernon Gattie (The Solicitor, Metropolitan Police). 


Reported by R. C. CatBurn, Esq., Barrister-at-Law 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


POST-NUPTIAL SETTLEMENTS: WIFE’S CONVEYANCE 
OF SHARE IN HOUSE 
Halpern v. Halpern 


Collingwood, J. 21st December, 1950 


Application for variation of a settlement. 


The applicant and her husband were married in March, 1942, 
and the marriage was dissolved in May, 1950, on the wife’s 
petition. In November, 1942, the wife’s father had purchased 
a freehold property in the wife’s name, directing that the title 
deeds should be completed in her name. In July, 1945, the 
wife, for no stated consideration, conveyed a half-share in the 
property to her husband. In an affidavit she stated that that 
was done at the husband’s request so that he could hold the 
property jointly with her and thus have a better opportunity 
of obtaining naturalisation. The house was not the matrimonial 
home. It was contended for the wife that that conveyance 
was a post-nuptial settlement within the meaning of s. 192 
of the Supreme Court of Judicature (Consolidation) Act; 1925. 
It was submitted for the husband that the deed was not a settle- 
ment and, therefore, could not be varied. The registrar upheld 
the husband’s contention. The wife appealed to the judge. 

(Cur. adv. vult.) 

CoLLinGwoop, J., said that the case came within the wide 
definition of ‘‘ settlement ’’ given by Denning, J., in Smith v. Smith 
(1945), 61 T.L.R. 331, and within the wide and liberal meaning 
of the term “settlement ’”’ in s. 192 of the Act of 1925, to be 
derived from cases such as Prinsep v. Prinsep {1929} P. 225; 
Gunner v. Gunner [1949] P. 77, and Bown v. Bown [1949] P. 91. 
The conveyance to the husband was for the purpose of making 
provision for him, not, it was true, in respect of the matrimonial 
home, but of a ‘‘ house.”’ He (his lordship) did not think that 
when Denning, J., spoke of a ‘‘ house ”’ that word was restricted 
to the matrimonial home. This was a conveyance by the wife 
to the husband because he was her husband, and with a view 
to the continuance of the matrimonial relations between them. 
It constituted a settlement within the meaning of the section. 
The settlement would be varied as prayed, and the right of the 
husband expunged. Application granted. 

APPEARANCES: H. D. Baskerville (C. A. Marshall-Reynolds 
with him) (Digby and Co.); Emrys Roberts (Hy. S. L. Polak 
and Co.). 


[Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 
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COURT OF CRIMINAL APPEAL 


CUSTOMS: INTENT TO DEFRAUD: BURDEN 
OF PROOF 
R. v. Cohen 


Lord Goddard, C.J., Hilbery and Parker, JJ. 
18th December, 1950 


Appeal from conviction. 


The appellant was convicted at Middlesex Quarter Sessions on 
an indictment charging him with knowingly harbouring certain 
uncustomed goods in contravention of s. 186 of the Customs 
Consolidation Act, 1876, with intent to defraud his Majesty of 
duties due on them. The goods consisted of 382 Swiss watches, 
47 Swiss watch movements, and five American wrist bands. He 
appealed on the ground, among others, of misdirection. 

(Cur. adv, vult.). 

Lorp GopparD, C.J., reading the judgment of the court, said 
that, apart from an intention to defraud, the offence consisted of 
knowingly harbouring uncustomed goods, which meant that a 
defendant had knowingly to harbour goods and also to know that 
they were uncustomed. To prove a conscious harbouring it 
would usually be enough to show that goods which were the 
subject of duty were found in the possession of an accused person. 
Once it was proved that he knowingly harboured goods subject 
to duty, s. 259 of the Act of 1876 placed on him the burden of 
proving that the goods were in fact customed. To do that he 
would have to prove that the duties had actually been paid, or at 
least that the goods had been declared. But in a case like the 
present, unless the defendant were or knew the actual importer, 
so that a receipt for the payment of duties could be produced, or 
first-hand evidence of payment given, it would be often impossible 
for him to prove actual payment. But if the person challenged 
could not prove payment, it did not follow that he must be taken 


SURVEY OF 


ROYAL ASSENT 
The following Bills received the Royal Assent on 15th February :— 
Consolidated Fund. 
Festival of Britain (Sunday Opening). 
Island of Arran Piers Order Confirmation. 
Local Government (Scotland). 
Penicillin (Merchant Ships). 


HOUSE OF LORDS 
A. PrRoGRESS OF BILLS 
Read First Time : 
Livestock Rearing Bill [H.C.] [14th February. 
Read Third Time :— 


Transport (Amendment) Bill [H.L.] [13th February. 


In Committee :— 


Tithe Act, 1936 (Amendment) Bill [H.L.] [15th February. 


B. DEBATES 


VISCOUNT SIMON rose to call attention to the salaries of county 
court judges and to call for papers. Lord Simon said that this 
was a matter which was not confined in its importance to county 
court judges or prospective county court judges. There was a 
considerable general public interest involved. In order that 
our long tradition for the impartial and effective administration 
of justice between litigants, whether rich or poor, might be 
maintained, it was essential that we should have the men best 
qualified to discharge the judicial function—one of the most 
difficult tasks in the whole world to discharge. If it was true— 
and he knew that it was—that many county court judges were 
haunted and harassed by financial worries, that unquestionably 
gravely threatened the completely efficient discharge of their 
duties. Moreover, he was sure that in making these appoint- 
ments the Lord Chancellor was restricted by the limitation of 
the present salary. In view of the present high cost of living 
and the heavy burden of taxation, men whom he might be glad 
to select for this most important post did not come forward 
because the effective remuneration was inadequate and un- 
attractive. As it was necessary to offer much larger salaries 
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to have committed the offence of unlawful harbouring: he would 
not be guilty unless he knew that the duty had not been paid. 
Once the prosecution had proved that the defendant was in 
possession of dutiable goods in such circumstances as would 
entitle a court to find that he was consciously in possession of 
them, and the defendant had failed to prove that the duty had 
in fact been paid, an onus was then thrown on him to give some 
explanation of his possession from which a jury might infer that 
he did not know that duty had not been paid. It was for him to 
give that explanation, as the facts must be exclusively within his 
knowledge. There was a shifting of the burden of proof; and in 
considering the amount of evidence necessary to shift the burden 
of proof the court had regard to the opportunities of knowledge 
in respect of the fact to be proved which might be possessed by 
the parties respectively (see FR. v. Kakelo (1922), 39 T.L.R. 671). A 
simple way of proving lack of knowledge was to prove that the 
goods were bought in the ordinary course of trade. Cases such as 
the present were closely analogous to those of receiving stolen 
goods when the evidence relied on for the prosecution was merely 
possession of goods recently stolen. Once it was proved that a 
defendant was knowingly in possession of dutiable goods on 
which he had not proved that duty had been paid, he might be 
convicted of harbouring if he gave no explanation. If he gave 
an explanation, the jury should be told that, if it either satisfied 
them that he did not know that the goods were uncustomed, or 
left them in doubt whether he knew, he should be acquitted. 
The jury should also be reminded that another ingredient of the 
offence was an intent to defraud ; but the intent must usually be 
inferred from the surrounding circumstances. As there was 
nothing in the present case which could possibly have resulted in 
a miscarriage of justice, the appeal would be dismissed. 

Appeal dismissed. 

APPEARANCES: A. P. Marshall, K.C., & M. Waters (Arnold 
Lee & Co.); J. P. Widgery (Solicitor of Customs and Excise). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


for the principal posts in civil administration, for clerks of the 
county councils, for the chief civil servants in Government 
Departments, and for the members of nationalised boards, it 
was difficult to see how the comparatively modest claims of 
county court judges could be put aside as being of no importance. 

There were sixty-one such judges and their salary before 
taxation was £2,000, being the same as that paid to Metropolitan 
Police magistrates. If he served for fifteen years, a county 
court judge received a pension of £1,333 before deduction of tax. 
These men had to give up every other source of employment. 
They could not hold directorships, nor find remunerative 
occupations for their spare time, if any. New duties were being 
continually placed on their shoulders. A Bill dealing with the 
most complicated subject of leaseholds would shortly be before 
their lordships. One clause of it required county court judges 
to fix reasonable rents for shopkeepers to pay when they held 
over under the Bill after their leases had expired. 

Again, in his own county the county court judge had long been 
expected to maintain a position of dignity and leadership. They 
were expected to assist the promotion of good causes in their 
areas—particularly if they involved the raising of money! It 
appeared that Cabinet Ministers sometimes required a railway 
compartment all to themselves when travelling—and rightly so. 
He was not claiming such privileges for judges, but it was 
desirable that when travelling they should not have to be in too 
close contact with those whose disputes they were to decide. 
Their prestige should be protected to that extent. 

The clerk of the London County Council had £3,750, the 
education officer £3,500, and the heads of the major departments 
had £3,000 a year. Under the National Health Service 
specialists might be paid £2,500 by the time they reached forty, 
and might expect later to rise to £5,000. The clerk of the Central 
Criminal Court had a salary of £3,000. As a result of recom- 
mendations made by the Chorley Committee the bizarre situation 
had come about that some county court registrars, because they 
were administrative and not judicial officers, received as much 
as, and sometimes more than, their judges. It would be regarded 
as a little odd if Under-Secretaries received more than theif 
Cabinet chiefs. 

It could not be said, when millions were being spent in other 
directions, that a modest increase would embarrass the Govern- 
ment, nor need relief in this case open the floodgates to other 
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demands. It should also be remembered that county court 
judges, unlike wage-earners, could not go on strike or ‘‘ go slow ”’ 
for more pay. They could not speak for themselves. That was 
his justification for pleading their cause before their lordships. 

VisCOUNT CECIL OF CHELWOOD asked that consideration should 
also be given to the salaries of stipendiary magistrates. Their 
influence on the well-being of the community was very great. 
It was not merely a question of sitting for a few hours daily 
dealing with minor crimes. The magistrate had to advise and 
befriend and restrain all kinds of people. He could be well 
described as the protector of the poor. Then there were the 
High Court judges. In the past the High Court had been a great 
bulwark of freedom in this country. It had succeeded in 
establishing the principle of the supremacy of law. Nothing 
should be done to injure its immense authority. 

LokD GODDARD said that ever since he had been in the 
profession he had regarded the county court judges as grossly 
underpaid. Again and again they had had to create bodies of 
law, for example Workmen’s Compensation and Kent Restriction, 
without the facilities available in the High Court. Not only did 
they not have the assistance of books in their courts, but they 
also often had to work with very indifferent professional 
assistance. And yet they had to carry through all this work for 
this really unfortunately small salary. He also hoped something 
would be done for the Official Referees, who also received only 
{2,000 a year. They had to deal with cases which were too 
difficult for the judges to deal with—claims for dilapidations, 
builders’ accounts and so forth. If justice was to be done to the 
judiciary in this Kingdom the judges should be granted the same 
increases aS were granted to other classes. 

Lorp CHORLEY said the great strain due to the concentration 
required of judges was not always appreciated. Benches of lay 
magistrates were fortunate in that, if the attention of one 
wandered during a case, it was always possible when they retired 
to consider the case to ask a colleague what a particular witness 
had said or what was the point which a solicitor or learned 
counsel was making to the court. The county court judge, on 
the other hand, had to deal with the case alone. If his attention 
flagged for an instant the good work of a whole day’s attention 
to evidence might go for nothing. Furthermore these judges 
often sat later than did their colleagues in the High Court and 
then sometimes had to face a long journey home which might 
take them long into the night. : 

Keplying to the debate, the LorD CHANCELLOR said he could 
promise nothing nor hold out any hopes, but the Government 
would certainly examine the problem. He believed there was 
no judicial officer who carried out a more important task than 
the county court judge. Obviously, the larger the field from 
which he could select recruits for that bench the better the 
prospects of finding the most suitable men, and obviously an 
increase Of salary would widen the field of choice. He could not 
conceal that both in the field of county court judges and of 
Metropolitan Police magistrates he had felt increasing anxiety 
on this score, though he would not have it thought for one 
moment that recent appointments therein were not up to 
standard. 

Lorp Simon withdrew his motion and substituted for it one 
to the effect that the Government should ‘ give earnest 
consideration to the question of the present salaries of county 
court judges.’’ This revised version was accepted by the Lord 
Chancellor, and the Lorp Privy Sra said that he was quite 
sure that in view of the debate the matter would have to be 
considered by the Government. 14th February. 


Viscount St. Davips moved to resolve: That this House 
believes that the proper protection of children of the parties in 
divorce cases requires that the recommendations of the Denning 
Committee be followed more closely. Lord St. Davids said that 
as the law now stood anyone could go through the marriage 
ceremony and then through the divorce court as often as he or 
she liked, depending only on the speed with which the legal 
machine worked. There was, however, no way at all by which 
a child whose childhood had been spoilt could be given a second 
childhood. It followed that in all divorce cases the matter 
which should be looked into before any other was the protection 
of the children of the marriage. He believed that in most courts 

especially the court of Chancery—it was impossible for a case 
affecting children to proceed without the interests of the children 
being separately represented. These were cases affecting the 
child’s property. It was most important that the Denning 
Committee’s proposal of an officer of the court who could step 
in and protect the children when the parents were fighting each 
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other in the divorce court should be effectively implemented, but 
if the child were separately represented such a representative 
could bring before the court evidence which might not— be 
brought by either of the parties. Separate representation would 
no doubt increase the costs of divorce, but surely no child's 
welfare should be prejudiced on account of exp ‘nse. 

LORD MERRIMAN said he welcomed the motion. There was 
already one whole-time officer available to the judges dealing 
with the question of custody, and he was whole-heartedly 
in favour of that experiment. But let it not be thought that 
judges had never in the past asked for independent reports in 
custody cases. They had—but now the expense would be born« 
by the State and not by the parties. It was true the officer had 
so far been used in only a few cases, but he (Lord Merriman 
had asked him whether he thought his services had been in any 
way ignored, and the officer had assured him that on the con- 
trary he had had nothing but sympathy and help from the judges 
and from all the officers of the court. 

So far as separate representation was concerned, he had 
inquired of one or two learned lords who had spent their lives in 
the Chancery Division, and one had told him that in six years as 
a Chancery judge he did not recollect a single case in which a 
child had been separately represented when the only issue before 
the court was that of custody. The magistrates’ courts also 
dealt with thousands of custody cases and the child was neve1 
separately represented there. 

There was, however, existing machinery whereby the child 
could be separately represented if that was necessary. Whethet 
or not either spouse had applied for custody, it was open to any 
legal guardian of the children, indeed to any person, without 
restriction of any kind, who could obtain leave to intervene in 
the suit, to apply for directions as to the custody, maintenance 
and welfare of the children. If, in a divorce suit, there was no 
application for custody, there was nothing to prevent any 
interested party from going before the magistrates, or before the 
Chancery Court, on a guardianship summons, where the interests 
of the child could then be protected. He thought it was utterly 
impracticable to have the children separately represented in 
every case, if only because of the appalling increase in costs which 
would result. Nor did he think the Denning recommendations 
desirable—that there should be a body of welfare officers who 
had the right, so to speak, to intrude themselves into a divorce 
suit, examine the papers and take independent action. He 
urged the House to rely on the judges to employ the welfare 
officer where the circumstances so demanded. In the majority 
of cases the parents themselves really tried to reach an agreement 
about the children which would be in the best interests of the 
children themselves. When this happened it was a big thing 
for any court to arrogate to itself the right of imposing on the 
parties a solution of its own. 

It was quite impossible, with divorce lists swollen as they were 
at present, for judges to break off and hear gontested issues of 
custody only. The best that could be done was to ensure that 
the chambers judge to whom the issue was referred kept control 
of it. He agreed whole-heartedly, however, with what the 
Denning report said about the masses of conflicting affidavits in 
these cases. Often they were all utterly useless. Many a time 
he had, metaphorically speaking, thrown them at the heads ol 
the people who put them before him, or into the judicial waste 
paper basket, and had sent for an independent report by the 
local parson or the probation officer. 

Lorp St. Davivs withdrew his motion, 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 


[14th February. 


Kead First Time : 

Mineral Workings Bill [H.C.] 14th February 

To establish a fund for the purpose of financing the restoration 
of land in England used for the working of ironstone by opencast 
operations and to provide for payments to and from that fund ; 
to make provision for the reclamation, cultivation, afforestation 
or other treatment of such land; to provide for setting off the 
development charge in respect of certain minerals against 
payments under Part VI of the Town and Country Planning 
Act, 1947, or Part V of the Town and Country Planning 
(Scotland) Act, 1947, in respect of interests therein, for the 
modification of certain mining leases and orders granting working 
rights, and for the application of section eighty-one of the ‘Town 
and Country Planning Act, 1947, and section seventy-eight of 
the Town and Country Planning (Scotland) Act, 1947, to certain 
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minerals of the National Coal Board ; to authorise the temporary 
stopping up or diversion of highways for the purpose of working 
minerals by opencast operations ; and for purposes connected 
with the matters aforesaid. 


Read Second Time : 


Abingdon Corporation Bill |H.( 
30urnemouth and District Water Bill |H.¢ 
Great Yarmouth Port and Haven Bill |H.¢ 12th February. 
Humber Conservancy Bill | H.< 12th February 
Lancashire County Council (Ikochdale Canal) Bill [H.¢ 
12th February. 
London County Council (General Powers) Bill {H.4 
12th February. 
Manchester Corporation (Iochdale Canal) Bill [H.¢ 
12th February. 
3oundaries Bill |H.C. 
12th February 
kiver Trent Catchment Board Bill |H.¢ 12th February 
Rochdale Canal (Punchbowl! and Sladen Bridges, etc.) Bill 
ELC. 12th February. 
kochdale Corporation (Rochdale Canal) Bill [H< 
12th February 
12th February. 
12th February 


12th February 
12th February 


Nottingham City and County 


Saint Benet Gracechurch Bill |H.¢ 
Sutton and Cheam Corporation Bill |H.¢ 


In Committee :— 
Salmon and Freshwater Fisheries (Protection) (Scotland) 
Bill [H.C.] (13th February. 
B. QUESTIONS 


Law oF LIBEL AMENDMENT 

Phe ATTORNEY-GENERAL stated that he could not say when it 
would be possible to introduce legislation to give effect to the 
recommendations of the Porter Committee for the amendment 
of the law of libel. [12th February. 


LEGAL Alp (SERVICE APPLICATIONS) 


The ATTORNEY-GENERAL stated that under the new scheme 
members of the services contributed towards the cost of thei 
and to the extent that, their means and the general 
circumstances allowed. In many cases they would receive aid 
without payment of any contribution. Under the previous 
scheme they were required in all cases to pay the out-of-pocket 
expenses of their solicitor, which were usually not less than /8, 
and were sometimes more. The Lord Chancellor and he were 
closely watching the actual practice of the scheme in regard 
to the contributions payable both by service and other 
applicants. 12th February. 


cases if 


LEGAL Alp (Costs) 


Mr. Davip WertrzMAn asked whether the Attorney-General 
was aware that in a number of cases persons receiving legal aid 
were being asked to pay by way of contribution towards costs 
a sum in excess of what they were previously required to pay by 
solicitors acting on their behalf in the ordinary way ; and what 
steps he would take in the matter. Sir HARTLEY SHAWCROSS 
said that persons receiving legal aid were asked to contribute 
the amount which the case would actually cost, unless their 
maximum contribution determined by the National Assistance 
3oard was less than that figure. The committees who granted 
legal aid had, therefore, to estimate what the probable cost of 
the action would be in assessing the amount of contribution 
If they over-estimated the surplus was, of course, refunded at the 
end of the case. It did appear that in some cases their estimates 
had been on the high side, but so far little experience of the 
cost of a legal aid case had been gained and the committees had 
been anxious not to charge too little with resultant risk of cost 
to public funds. The Lord Chancellor was in consultation with 
rhe Law Society on the matter, and it was likely that some 
guidance would be given to the committees as to the actual cost 
of the more usual type of case so as to avoid over-estimates in 
the future 12th February 

CROWN PREMISES (INTOXICATING LIQUOR) 

Phe CHANCELLOR OF THE EXCHEQUER stated that, in certain 

cases where canteens were operated on Crown premises for the 


use of Crown servants, intoxicating liquor was sold without a 
permit from the licensing magistrates. Liquor had to be 


consumed on the premises, and only during the licensing hours 
[12th February. 


for the district. 
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MINISTRY OF PENSIONS APPEALS 

Mr. Isaacs said that owing to a variety of factors, including 
the procedure laid down in the relevant statutory rules, a 
considerable period necessarily elapsed between the submission 
of an appeal against a refusal to award a war disablement pension 
and a decision by the Pensions Appeal Tribunal. The majority 
of appeals were decided within seven months. 

In reply to a further question by Mr. LEsLiz HALE, Mr. Isaacs 
said that in the case of a claimant who appealed against the 
Minister’s decision that his disablement was neither attributable 
to nor aggravated by service in the Forces and whose appeal! was 
rejected by the independent statutory Pensions Appeal Tribunal 
the decision of the tribunal was, by s. 6 (3) of the Pensions Appeal 
lribunals Act, 1943, final and conclusive, and there was no power 
to authorise a rehearing even though the appellant’s medical 
condition had subsequently deteriorated. (13th February. 


DEVELOPMENT CHARGES 
The Minister of Local Government and Planning (Mr. Hucu 
stated that up to the end of January £5,300,000 had 
been paid in development charges, and a further £3,486,000 had 
been set off against near-ripe claims on the £300,000,000. It 
was not yet possible to give a close annual estimate of the incom 
13th February. 


DALT 


from this source. 


BATTEN v. LANGFORD PROPERTY COMPANY 
Mr. HvuGH DaLrton said that the recent decision of the Hous 
of Lords in this case in relation to s. 3 (3) of the Rent Restrictions 
Act, 1939, had been noted in connection with any futur 
amendment of the Rent Restriction Acts. 13th February. 


30MBED PROPERTY COMPULSORILY ACQUIRED 
Mr. DALTON said that the question of delays in payment of 
compensation to people whose property had been destroyed by 
enemy action, the ground being subsequently compulsorily 
acquired, was a matter lying between the owner and the loca 
authority. 13th February 


LiCENSING—-COMPENSATION LEVY 

Mr. CHUTER EDE said that in thirty-eight licensing divisions in 
ngland and Wales the compensation levy was imposed at thi 
full rate in 1950. In thirty-one divisions it was levied at a 
reduced rate, and in fifty-five divisions it was not levied at all 
These figures excluded licensing planning areas in which the levy 
was suspended by s. 8 of the Licensing Planning (Temporary 
Provisions) Act, 1945. In every case in which the division did 
not impose a levy he had, with one exception, received a 
certificate under s. 12 of the Licensing (Consolidation) Act, 1910, 
from the licensing justices that it was unnecessary to impose a 
15th February. 


STATUTORY INSTRUMENTS 
(S.I. 1951 No. 206.) 
(S.1. 195] 


levy. 


Candles (Maximum Prices) Order, 1951. 
County of Chester (Electoral Divisions) Order, 1951. 

No. 179.) 

County of the Isle of Wight (Ilectoral Divisions) Order, 1951 

S.I. 1951 No. 217.) 

East Devon Water Order, 1951. (5.1 
Export of Goods (Control) (Amendment) Order, 

1951 No. 203.) 

Ixport of Goods (Control) (Amendment No. 2) Order, 1951 

(S.I. 1951 No. 204.) 

Fur Apparel (Amendment) Order, 1951. (S.I. 1951 No. 215 
Fylde Water (Trunk Main) Order, 1951 (S.I. 1951 No 219 
Draft House of Commons (Kedistribution of Seats) (No. 9) Orde! 

195] 

Draft House of Commons (Redistribution of Seats) (No. 10) Order, 

1951 
Housing Act, 1949 (Kegistration of Conditions) Rules, 1951. (5.1 

1951 No. 185.) 

These rules amend the Local Land Charges Rules, 1934, and 
provide for registration in Pt. IV of the Local Land Charges 
Register of the conditions which the local authority may impos 
on dwelling-houses to the building or improvement of which th 
authority has given financial assistance. 


1951 No. 207.) 
1951. S.1 


Import Duties (Drawback) (No. 5) Order, 1951. (S.I. 1951 
No. 176.) 

Import Duties (Exemptions) (No. 3) Order, 1951. (S.1. 1951 
No. 175.) 


1951 No. 208.) 
1951. (S.1. 1951 


Iron and Steel Scrap Order, 1951 (S.1 
Kiln-Drying Charges (Revocation) Order, 
No. 214.) 
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London Traffic (Prescribed Routes) (No. 2) Regulations, 1951. Stopping up of Highways (Leicestershire) (No. 1) Order, 1951 
ng (S.I. 1951 No. 186.) (S.I. 1951 No. 188.) ; ’ 
4 Newhaven and Seaford Water Order, 1951. (S.I. 1951 No. 209.) Stopping up of Highways (Warwickshire) (No. 1) Order, 1951. 
on North of Scotland Hydro-Electric Board (Constructional Scheme ’ (S.I. 1951 No. 190.) Pe hd ; : eee 
on No. 57) Confirmation Order, 1951. (S.1. 1951 No. 230 (S. 9).) Stopping up ol Highways (Wiltshire) (No. 3) Order, 1951 
ty Retention of Cables, Mains and Pipe under Highways ‘ (st. as NO; £90.) as “4 : 2 : 
. (Cumberland) (No. 1) Order, 1951. (S.I. 1951 No. 192.) Pe ee ee ee eee, Sonn SS eee 
on ate Die , tees i nie No. 1) Order Among the amendments made by these rules are: new 
ma —— es “or age ee (Somerset) (No. 1) Order, provisions as to payment out of money lodged in court in satis 
he 1951. (S.I. 195 No. 1 ro) ‘ee aa faction of a claim i accordance with Ord. 22, r. 1; and a new 
ae Retention of Pipe under Highway (Norfolk) (No.1) Order, 1951. rule governing adjustment of interest on Government securiti 
al (S.I. 1951 No. 189.) standing to the credit of suitors. A number of new forms 
val Sack and Bag Wages Council (Great Britain) Wages Regulation also prescribed. : . 7 
“ee Order, 1951. (S.I. 1951 No. 199.) ; Teachers Superannuation Amending Rules, 1951. (S.I. 1951] 
val Stopping up of Highways (Buckinghamshire) (No. 1) Order, _No. 229. é 
1951. (S.I. 1951 No. 194.) Utility Apparel (Women’s Domestic Overalls and Aprons) 
Stopping up of Highways (Carmarthenshire) (No. 1) Order, (Manufacture and Supply) Order, 1951. (S.I. 1951 No. 213.) 
1951. (S.I. 1951 No. 187.) Utility Fur Apparel (Maximum Prices and Charges) (Amendment 
GH Stopping up of Highways (Kent) (No. 1) Order, 1951.  (S.I. No. 2) Order, 1951. (S.I. 1951 No. 211.) 
ad 1951 No. 195.) Wild Birds Protection (County of Zetland) Order, 1951. (5.1. 
ad Stopping up of Highways (Kirkistown) (Northern Ireland) 1951 No. 191 (S.8).) 
It Order, 1951. (S.1. 1951 No. 198.) Wild Birds Protection (Oxford) Order, 1951. (S.I. 1951 No. 180.) 
iit 
NOTES AND NEWS 
: Honours and Appointments behalf of the staff of the court, and a cheque from His Honour 
ure Miss MARY HOLLOWELL has been appointed Corone1 for North Judge Wrangham on ane ” ba MRS Ch ERK: 540 
Suffolk. society who practise in the court. 
Mr. A, B. MircHELt has been appointed Clerk to the Steeton- - - 
~ ijth-Eastburn Parish Council in succession to Mr. Walter 
lex Thornton, who is retiring after holding the post for forty-seven Miscellaneous 
nil ears. SNOWDONIA NATIONAL PARK 
«wa The Board of Trade have appointed Mr. T. H. PARKER to DESIGNATION ORDER 
nth —_ ial Receiver for the Bankruptcy District of Phe Chairman of the National Parks Commission, Sir Patrick 
u County Courts of Southampton, Be urnemouth and Duff, on 6th February signed the Snowdonia National Park 
ss iow mney = capone pd ea < posed nag et (Designation) Order. It will be recalled that in the last six 
- ertsmnomth, 2 ewport and Ryde; ane t 1¢ Bankruptcy District weeks two other orders, one relating to the Peak District and 
a the County Courts of Salisbury, Dorchester and Yeovil. the other to the Lake District, have been signed 
aT Lieutenant-Colonel J. P. WipGery, O.B.E., T.D., has been rhe etfect of the order is to constitute the land to which it 
are ted a Deputy Lieutenant of the County of London. relates a National Park and the order is about to be submitted 
ary The following appointments have been announced in the ' Me Minister of Local Government and Plannin 
did Colonial Legal Service: Mr. F. N. Barrow, Deputy Registrar of COnNTMation, : 
la the Supreme Court, Jamaica, to be Resident Magistrate, Jamaica ; lhe area, the b yun laries of which are substantially those 
10 Mr. J. S. R. Cote, Attorney-General, Bahamas, to be Attorney- POP! sed in 1947 by the Hobhouse ( ommittee on National Parks 
a General, Somaliland Protectorate ; Mr. J. G. H. GLover, Second comprises approximately 837 square miles situated in th NUS 
Substitute Procureur-General, Mauritius, to be Additional ol Caernarvon Denbigh and Merioneth \ copy of the 
Substitute Procureur and Advocate General, Mauritius; together with a map showing the boundaries, will be on 
Mr. D. B. W. Goop, Crown Counsel, Federation of Malaya, all the local authority districts affected by the rdet 
Legal Draftsman, Sierra Leone ; Sir H. H. HEARNE, Chief CUrS¢ Of the next few days and until 24th March 
95] Justice, Jamaica, to be Chief Justice, Kenya ; Mr. D. C. JAckson, - . 
Legal Secretary, Somaliland Protectorate, to be Federal Counsel, . pitas Ri tte ss patients 
51 Federation of Malaya: Mr. H. G. MorGan, Attorney-General, PEAIN NATIONAL PARK-—INQUIRY 
Northern Rhodesia, to be Puisne Judge, Gold Coast; Mr. R. \ public local inquiry to hear objections and representati 
NEERUNJUN, Magistrate, Industrial Courts, Mauritius, to be Sub- on the subject of the Peak District National Park (Designati 
s% stitute Procureur and Advocate General, Mauritius ; Sir J. H. B. Order made by the National Parks C nission will be heid at 
NiHiLL, Chief Justice, Kenya, to be President, East Africa Court of | the Town Hall, Buxton, on Tuesday, 6th March, 1951, at 10.30 a.m, 
951 Appeal; Mr. W. J. Lockuart-SmitH, Attorney-General, Nyasaland, oe 
to be Justice of Appeal, Court of Appeal, East Africa ; Mr. E. I. G. 
Unswortu, Chairman of Committees, Northern Rhodesia, to be SINGLE HOUSE PLOTS 
\ttorney-General, Northern Rhodesia; Mr. J. T. WILLIAMs to The Central Land Board have revised their leaflet House 2 
det O Resident Magistrate, Tanganyika; and Mr. H. L.. which explains the conditions under which those who 1 
IGGLESWORTH to be District Judge (President of Sessions — plots of land before Ist July, 1948, to build houses for them 
der, Vourt), Jederation of Malaya. can have their de lopm nt charge set off against their claim ¢ 
th 300m. Copies of the revised leaflet, which cane p 
S.[ editions are obtainable from. the Board's ott I Mma 
Personal Notes alteration is that the Board will not, except in a few speci 
and To mark their appreciation of his seventeen years as secretary, collect from single-plot owners any amount by 
s he North-East Association of Iron, Steel and Metal Merchants evelopment charge exceeds their claim because of a rise in marl 
post presented Mr. R. M. Beckwith, Middlesbrough solicitor, with a values. 
th Sliver salver at a dinner in Newcastle. He returned the 
omplime Vv Dresel oO le associatior x , 9 silver “( hv 
951 ir : acca goons ge a vem ene Smo THE SOLICITORS ACTS, 1932 To 1941 
. Mr I. G. Osmond, solicitor, of Lydeard St. Lawrence, was On the 6th February, 1951, an order was made by th 
L951 married recently to Miss Jean Harper, of Lydeard St. | serene ney ake constituted under the Solicitors Acts, 
Vr =. ee ph i ve Gate ei ep ; 1932 to 1941, that the name of Tom Moore, of 2 Hamilton 
hace Alfred Rump, who retired recently as Senior Bailiff at Square, Birkenhead, Cheshire, be struck off the Roll of Solicitor: 
1951 Bedford County Court, after twenty-eight years, received a of the Supreme Court, and that he do pay to the applicant hi: 
monetary gift from the Registrar, Mr. D. S. A. McMurtrie, on costs of and incidental to the application and inquiry 
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CorNELIUS O’BEIRNE, of the Law Officer’s Department, 
Lagos, Nigeria, solicitor, having, in accordance with the provisions 
of the Solicitors Acts, 1932 to 1941, made application to the 
Disciplinary Committee constituted under the Act that his 
name might be removed from the Koll of Solicitors at his own 
instance on the ground that he is desirous of being admitted as a 
student of Lincoln’s Inn so that he may be called to the Bar, 
an order was, on the 6th February, 1951, made by the Committee 
plication of the said Cornelius O’Beirne be acceded 


that the apy 
his name be removed accordingly from the Roll of 


to and that 
Solicitors of the Supreme Court 

LESLIE RAYNER, of Wiston House, 13 Powis Road, Brighton, 
in the County of Sussex, solicitor, having, in accordance with the 
provisions of the Solicitors Acts, 1932 to 1941, made application 
to the Disciplinary Committee constituted under the Act that 
his name might be removed from the Roll of Solicitors at his 
own instance on the ground that he is desirous of being admitted 
as a student of one of the Inns of Court with the object of being 
called to the Bar, an order was, on the 6th February, 1951, made 
by the Committee that the application of the said Leslie Rayner 
be acceded to and that his name be removed accordingly from 
the Roll of Solicitors of the Supreme Court 


We are asked to point out that in our report of Jelliff v. 
Harrington (pp. 108-109, ante) the statement that Mr. H. R. Boileau 
orrect Mr. Boileau 
Russell Steward and 


Piesse and Sons was in 
Neve, 3eck & Co., for 


was instructed by 
was instructed by 
Norwich 


otevens, 


SOCIETIES 


STOCKPORT INCORPORATED LAW 


The annual dinner of the 
Society was held on 6th December last at Stockport Grammar 
School. The function was attended by 127 members and guests. 
The President of the Society, Mr. T. R. Ellis, was in the chair. 
The Town Cle rk of Stor kport, Mr. a H. \W . Glen, LL.B.. props sé d 
the toast to the Bench and Bar, and Mr. Justice Lynskey replied 
for the Bench and Mr. J. D. Cantley for the Bar. Mr. A iD 
Jalland, K.C., Recorder of Preston, proposed the toast to Th 
Society, the response being made by Mr. L. $. (now Sir Leonard 
Holmes. It was the hich the Society had been 
honoured by the presence of 
at the annual dinner. The 
Mr. James Abson, and Mr. W. 


, Law 


first occasion on wv 
the President of The Law Society 
to the visitors was propos d by 
H. W. Jalland replied. Among the 
guests of the Society, other than those above referred to, were 
Mr. Justice Gorman, His Honour Judge F. Raleigh Batt, 
Wing Commander N. J. Hulbert, M.P., and Canon D. H. Saunders 
Davies Bishop of Stockport). It was a matter of regret 
that Mi Jones and Lt.-Col. G. (now Sir Geoftry) Christie- 
Miller, Chairman of the School Governors, and Sir Arnold Gridley, 
M.P., were unable to attend. The arrangements were made by 
a Sub-Committee consisting of the President, the Hon. Secretary 
Mr. J.C 


Moult and Mr. Thomas Hidderle, 


toast 


now 


Justi c 


and Mr. Justice Lynskey, who attended 
guests at the annual dinner 

SOCIETY at Lincoln 
Lord Bishop of Lincoln 


Mr. Justice Finnemore 
Lincolnshire Assizcs, among tl] 
of the LINCOLNSHIRE INCORPORATED LaA\ 

12th February \lso present were the 
the Right Rev. M. H. Harland), Mr. Geoffrey de Freitas, M.P. 
for Lincoln and Under-Secretary of State for the Home Depart 
ment, the Mayor of Lincoln (Councillor Mrs. E. I. Cowan 
the High Sheriff of Lincolnshit Major H. Spilman), and the 
(Mr. G. C. Wells-Cole). The President of the 


Sheriff of 
Ringrose, ourne, was in the chair. 


WeOTE 


Lincoln 
Mr. 1.. 1. 


Society, 


WoORSHIPFUL COMPANY 
J< hr Lloward Ta 


hristopher Broughton 


At the February court m c 
OF SOLICITORS OF THE City OF LONDON Mr. 
Mr. Neill Creagh Chapman and Mr. Michael ¢ 
Hurd were admitted to the Freedom of the Company, and 
Mr. Andrew William Letts, Mr. Le Ashcroft Ellwood and 
Mr. Arthur Ralph Jackson were admitted to the Livery. The 
court was followed by Dinner, at which memb he 
Livery were entertained. The 


vler, 


! 
Sil€ 


a Court 
Master (Mr. P. R. Joh 


Im the Cnair, 


an addr 
Bill 
to members of the 

INSTITUTE, 
March, 1951, 


Mr. H. Heathcote-Williams, Kk.C. 
Leasehold Property (Temporary 
efiect on the Landlord and Tenant 
CHARTERED AUCTIONEERS’ AND AGI 
at 29 Lincoln’s Inn Fields, W.C.2, on Thursday, 1st 
at 6 p.m. 


cluding its 


EstTati ;ENTS’ 


SOLICITORS’ 


JOURNAL February 24, 1951 


i f the Unitep Law Society on Monday, 
22nd January, the motion that The art of the stage is greater 
than the was carried by 9 votes (15-6) in 
a house of 31, including On Monday, 29th January, 
the motion ‘‘ That this house the centralisation of 
the county courts ”’ was rejected by 12 votes (15-3) ina house of 19, 
On Monday, 5th February, the motion “ That this house cannot 
icile the decision in Hartwells of Oxford, Ltd. v. British Motor 

ation [1950' 2 Al! E.R. with the decision in 
Jack Barclay, Lid., 94 Sor. J. 457” was rejected 
14. On Monday, 12th February, 
of wea'th have been of greater benefit to 


was carried by 2 


art screen ’ 
visitors. 


would welcome 


recoil 


{U5 


nouse ot 


ina 


votes (7-5) 
debates are announced for March (Meetings 

mmon Room at 7.15 p.m. promptly) : Monday, 

This house welcomes the Government’s plan to call 

sts. Monday, 12th March ‘That the case of 

1 Borough Council [1951) 1 All E.R. 42 was wrongly 
Monday, 19th March: ‘ That since the election of a 
Government in 1945 Great has been nearer to 
lism than at any time in 


sritain 
her history.” 
ry's 


Ris 


UNITED Law CLERKS’ Soci! 
in announcing that The 
Master of the Rolls Raymond Evershed 
at this year’s festival dinner, which is to be held at 
nnaught Rooms, London, W.C.2, on Monday, 12th March, 
7p.m. The Master of the Rolls will be supported by some 
Majesty’s judges, by members of the Bar and of the 
s’ branch of the profession, and their ladies; also by 
the Society and their friends, ladies and gentlemen. 
programme the speeches will be interspersed 
Application for tickets may be made to 
Buildings, Lit 
6913 


onducting the 


yleasure 
I 


wards ( 


festival have 
Sir 


members ot 
In the after-dinne1 
and song. 
retary of the 
ndon, W.C.2 


musit 


coln’s 


? Stone 
CHAncer\ 


society at 


te lephe I 


Wills and Bequests 


Mr Robert Belt, solicitor, of Carlton, left £16,867 


(£15,102 net 
Mr. John Llewelyn Yarwood, solicitor, of 
Blyth, left £25,350 (£23,322 net) 


Ger irge 


Monkseaton and 


- 
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